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The answer to determination of bank costs written by a 
recognized authority on bank cost accounting for 


the cost conscious banker. 


For the first time, a practical book on bank cost accounting, bankers 
have been wanting for years, complete with detailed instructions to enable 
any banker who is cost-conscious to determine the profitableness of his 
operations and cost of services rendered. Use of this book will provide the 
“facts” for revising Account Analysis Methods and Service Charge Schedules. 


With this practical tool of management in concise and simple form at your 
fingertips, it will no longer be necessary to “guess” your costs. Every 
banker who uses this book properly can determine the profit or loss of any 
department of his bank, the actual cost of performing every operation, and 
providing every service, merely by completing the schedules and applying 
his own income, expense, and activity figures to the work papers and exhibits, 
step by step, according to the detailed instructions. 


Price $18.75 Delivered 
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BANK MANAGEMENT 


A comprehensive guide on sound principles, policies and pro- 
cedures in all the functions of a commercial bank. For the first 
time a concise book has been prepared for bank executives, and 
those who aspire to become executives, which discusses the functions 
of a bank from the viewpoint of the Chief Executive. It is a book 
for the generalist who is concerned with the over-all responsibility 
of bank management and also for the specialist in one or more 
phases of banking who desires to have a sound understanding of the 
major activities of bank work, outside his own field. 


A practical reference manual based on many years of actual 
executive administrative and operating experience. 
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HOW TO AUDIT 
A BANK 


By MARSHALL C. CORNS 


HIS new book is a practical guide to bank auditing 

routine and procedure. It is designed not only to 
show how to audit any bank as required by law but 
discusses in detail the responsibilities of directors, the 
pitfalls of bank management and operation, and the 
positive protectional and precautionary controls to 
set up so as to avoid embezzlements and defalcations. 
It contains many samples, schedules and forms used 


in undertaking an audit so that it is complete in every 
way. 


The author is a recognized authority on bank man- 
agement problems and auditing practices, procedures 
and routines. For many years has been a management 
consultant and advisor to banks and has had a career © 
in banking from practical bank clerk to bank president, 
in both city and country banks, large and small. 


Over 84 exhibits add to the usefulness of the book 
which makes it indispensable for bank directors, offi- 
cers, auditors, students, bank examiners, public ac- 
countants, supervisory authorities and certified public 
accountants. 
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been the standard guide for estate 
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erage of all aspects of estate plan- 
ning. 

The broad scope of the Handbook 
is sufficient assurance of its practical 
value. The following special features 
increase its usefulness: 

A newly added collection of an- 
notated forms (204 pages), includ- 
ing, among others, a simple will and 
codicil, wills with a variety of family 
trust provisions, a will | revocable 
trust employing the pour-over tech- 
nique, and two stock purchase agree- 
ments and trusts. 


Completely rewritten chapters on 
taxation, bringing you up to date on 
this vital aspect of estate planning, 
with special emphasis on the marital 
deduction. 


Expanded treatment of life insur- 
ance and particularly business insur- 
ance trusts 


This valuable work is the result of 
a vast amount of practical, firsthand 
experience in all aspects of estate 
ey The authors worked to- 
gether for fifteen years and devoted 
most of their time in practice to 
problems in the field. Mr. Farr, 
who collaborated with Mr. Shattuck 
in the preparation of this Second 
Edition, also worked with him in the 
preparation of the First Edition. 


Practical answers to questions relating to — use of life insurance © insurance 
options @ business insurance trusts @ key man insurance ® use of wills in family and 
business plans @ wil provisions @ revocable trusts @ selection of trustees ® trustee's 


management powers @ prudent man investment rule @ accountings ® taxation of re- 
vocable and irrevocable trusts, of life insurance, and of powers of appointment ®@ the 
marital deduction @ drafting @ what state laws apply to trusts @ death of major 


stockholders @ and many other topics. 
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Floor Plan Financing 


RUDOLPH A. BIBOROSCH 


There are no doubt many bankers who can recall the time 
when there was a certain amount of mystery attached to floor 
plan financing. We have received more inquiries in our retail 
banking department concerning the extension of credit, audit, 
and control of floor plan financing than questions about all 
other instalment loan categories combined. The National In- 
stalment Credit Conference of the American Bankers Associa- 
tion has been a vital force in bringing to its member banks 
first-hand knowledge of the problems associated with any in- 
ventory financing program and the procedures to be employed 
in detecting inherent weaknesses. 


It is an established fact that the single largest contributing 
factor to wholesale losses is neglect. A survey conducted 
several years ago among the nation’s top finance men revealed 
that 90% of the losses sustained could have been averted if 
management had adhered to the policies and procedures in- 
stituted by their own companies. In dealing with this part of 
our business we must be completely objective at all times. 


It is important to remember the knowledge we have ac- 
quired that deals with audit and control procedures. When 
these are properly applied to inventory financing the risk is no 


Rudolph A. Biborosch, Vice President, The First Pennsylvania Banking and 
Trust Company, Philadelphia, Pennsylvania, comprehensively covers the field of 
floor plan financing. He notes that the chief advantage to the bank is “that the 
financing institution can secure and contro] a volume of profitable retail paper that 
under normal circumstances it could not acquire.” The complex procedures of se- 
curing such paper are discussed primarily as they pertain to Pennsylvania, but alterna- 
tive methods that apply under different state laws are also indicated. Among other 
problems he considers factory or distributor drafts, internal control, audit procedure, 
and dealer selectivity. 

This article is reprinted with the permission of the editors of AUDITGRAM, pub- 
lished by NABAC, The Association for Bank Audit, Control and Operation, Chicago 
8, Illinois. 
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greater than that dealing with other phases of instalment lend- 
ing. 

Procedures in every bank are not identical, since audit func- 
tions considered adequate in one institution may be deficient 
in another. Each program must be tailored to meet the require- 
ments of the bank seeking audit protection. No audit program 
can remain stationary, for changing conditions in mangement, 
personnel, and markets require a reevaluation of the scope and 
frequency of the program. Loss experience may justify the ex- 
clusion of some controls, the imposition of which many be un- 
duly costly either in administrative expense or in the intangible 
costs that result from slowed operations and customer irritation. 


Although many of the following points will appear to be 
elementary in nature, when emergency problems arise it is in- 
credible how often these details have been neglected or com- 
pletely ignored. While some state laws may specify that com- 
pliance with certain technical and legal requirements might 
place us in a secured or preferred position with regard to other 
creditors, these benefits generally accrue only when the floor 
planned products have not been converted. If the merchandise 
has been sold and the dealer has remitted payment in full cov- 
ering the items sold, there is no problem. In the event of dealer 
default and liquidation, it remains to be seen to what degree the 
dealers affairs have deteriorated before the bank’s secured or 
preferred position can be clearly defined. As a consequence, it 
is incumbent upon us to be constantly aware of our exposure, 
and to institute specific safeguards to protect our investment. 


Each separate phase of this type of operation has its own 
important considerations that warrant special study and super- 
vision to eliminate neglect, clerical errors, or omissions on the 
part of the bank’s staff. Establishing an adaptable system en- 
ables us to detect any breach or malpractice by our dealers in 
sufficient time so that such information will have certain collat- 
eral benefits. Depending upon the extent of participation in 
this phase of lending, and the experience of personnel together 
with management's desires in this respect, each bank must 
answer for itself the questions of where, when, and how much 
audit and control is necessary to adequately protect its interest. 
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Trial and error would seem to be the best approach to establish- 
ing a sensible policy. The following categories all contain vari- 
ous elements wherein controls of one form or another are deem- 


ed desirable. 


1. Purpose behind wholesale financing. 
. Importance attached to dealer files. 
. Factory or distributor drafts. 

. Advance and curtailment program. 

. Internal control. 

. Audit procedure. 

. Ratio of retail offerings to wholesale. 
. Dealer selectivity. 


The Purpose 


A tremendous amount of work and effort is required to 
properly police this type of credit. Competitive rates are wholly 
inadequate to provide the margin of profit to which the lender 
is entitled. In the metropolitan and suburban Philadelphia area, 
for example, the competitive wholesale rate to automobile deal- 
ers is 5% simple, with some sales finance companies adding a 
smal! additional charge on either a unit basis or a percentage 
factor to cover the cost of insurance. Several banks charge the 
prime rate of 4.5% and one bank 4% in order to attract business 
that on a competitive basis they could not ordinarily procure. 
(Editor’s Note: These rates were in effect at the time this article 
was written last fall.) The return received is not in keeping 
with the risk undertaken, nor is sufficient allowance made for 
the tremendous amount of detail involved covering both the 
essential protective measures and controls, as well as the normal 
processing of floor plan transactions. 

Wholesale financing is made available to dealers so that the 
financing institution can secure and control a volume of profit- 
able retail paper that under normal circumstances it could not 
acquire. In our shop, floor plan credit is offered primarily to 
assure a constant flow of instalment sale contracts. 

From the dealer’s standpoint this relationship is beneficial 
because of the good will and understanding that is developed. 
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He can expect his bank to supply the funds necessary to permit 
him to carry an adequate inventory, placing him in a better 
competitive position with other dealers, and he can also expect 
that retail funds will not be curtailed during a period of tight 
money. If his product is automobiles, he can expect to receive 
an incentive from the bank for generating finance deals and, 
when the occasion arises, call on his bank for help and guidance 
in the form of financial aid or advice. 


Legal Requirements 


Under normal circumstances it is the responsibility and 
function of the credit department to comply with the legal and 
technical requirements to obtain a bona fide or valid security 
interest in the products that are being offered for floor plan 
financing. In the automotive field wholesale lines for $100,000 
or more, even to relatively small dealers, are quite ordinary. 
Because experience has taught us that in this area errors of com- 
mission and omission are frequent, an auditor might be dis- 
patched to review the dealer account involved for compliance 
with the laws of the state in which the inventory financing busi- 
ness is being conducted. It should be established that all re- 
quired documents are properly executed by persons duly autho- 
rized to sign such instruments, that they are properly filed or re- 
corded where necessary under state law, and that the dealer's 
line of credit has been clearly defined and there has been appro- 
priate action by a lending officer or credit committee to confirm 
the credit line. 

The dealer file should show evidence of a binder or policy in 
force indicating that the bank’s collateral is protected with ade- 
quate insurance coverage and that the bank’s name is included in 
the loss payable clause. While it is not common practice, conver- 
sion insurance is available and might be considered by smaller 
banks where the exposure on this type of risk is out of proportion 
to their resources. The matter of a follow-up in connection with 
a renewal policy or a receipt covering the payment of premium in 
ensuing years likewise requires attention. Here again there is 
a considerable amount of detail, and no matter how competent 
the person who handles such problems the chance for error is 
always present. 
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The degree of control a bank should exercise with respect 
to the filing or recording of instruments indicating its intent to 
engage in floor plan financing rests, in the final analysis, upon 
the policy established by management. We consider this initial 
task an important assignment. The prime requisite in the exten- 
sion of floor plan accommodation to dealers is the assurance 
that comes with knowing that because of proper filing the bank 
is in a secured or preferred position with respect to competing 
claims of other creditors of the dealer — in particular a trustee 
in bankruptcy. 

In Pennsylvania, we operate under the Uniform Commercial 
Code. The filing of financing statements covering the floor plan 
is effective for five years, provided no expiration date is indi- 
cated. Furthermore, the use of the phrase “motor vehicles” in 
the financing statement gives us equal rights pertaining to new 
and used cars floor planned. We maintain a preferred posi- 
tion, providing we have filed first, no matter when the actual 
transaction goes on our books. This same procedure holds 
for appliances, boats, road building equipment, and other elig- 
ible items—just so long as we indicate the type of merchandise 
floor planned. 

We adhere to an inflexible policy of never sharing whole- 
sale financing with any other financing institution — even though 
we are a preferred creditor — unless a friendly bank or finance 
company asks us to subordinate our rights in a specifically iden- 
tifiable product for a purpose in keeping with good judgment. 
If the dealer's needs are reasonable we extend the additional 
credit he requires. On the other hand, if he wishes to over- 
extend himself and another bank or finance company chooses to 
accommodate him, we will cancel our line and call the loan in 
full. Especially in the field of automobile financing, the prob- 
lems associated with this business are sufficiently complicated 
between the dealer and the bank without worrying about con- 
flicting claims of another lender. There comes a time when the 
price you pay for a piece of business is far too expensive. 

If merchandise is sold by the dealer in the ordinary course 
of business, the purchaser obtains a valid title to such merchan- 
dise and the bank no longer enjoys a secured position with re- 
spect to the product sold. In the event of default the bank has 
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an interest in identifiable proceeds or any assets of the dealer, 
provided there are no other creditors to contest its position 
(which in actual practice never quite works out that way). Be- 
fore extending any floor plan credit it is important to ascertain 
if any other financing statements or statements of trust receipt 
financing are open of record with a filing date prior to the bank's, 
and that at the expiration of the bank's original filing a renewal 
or continuation statement will be filed for the bank's protection. 
The majority of banks undoubtedly handle their wholesale 
under the Uniform Trust Receipts Act or on a chattel mortgage 
basis. Here again, audit control plays an important role in 
protecting the bank's investment in its dealer's inventory. 


Trust Receipt Financing 


A statement of trust receipt financing must be filed that 
covers a dealer's acquisition of new products acquired directly 
from the factory. These items are paid for by the bank. This 
statement of filing expires within a year, at which time the bank 
files either a new statement of trust receipt financing or a con- 
tinuation statement, likewise effective for one year only. Ob- 
viously, the need for adequate follow-up to protect the bank's 
position is abundantly clear. 

The matter of control or supervision must likewise spread to 
other areas associated with this particular phase of operation. 
If the dealer leases his place of business and state law recog- 
nizes a landlord's right to place a lien on goods located on the 
leased premises, it is of paramount importance that the bank 
obtain a landlord’s waiver and perhaps of equal or more impor- 
tance, that the signature on such a waiver be genuine and duly 
authorized. It is a common practice among some field men to 
leave with the dealer all the required papers to be signed in con- 
nection with floor plan, including the landlord’s waiver, and 
these are either mailed to the bank or picked up by the field man 
at some future date. There are many cases on record where a 
landlord’s lien deprived a bank or finance company of the 
privilege of removing its own property from the dealer’s place 
of business. 

With respect to trust receipt financing, some banks have 
adopted a policy of preparing a trust receipt and note upon pay- 
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ment of a factory or distributor's draft, and then calling the 
dealer to stop in and sign these instruments or having one of the 
bank’s employees take such papers to the dealer's place of busi- 
ness for signature. This is not good policy. It is far better to 
obtain a signatory authorization or power of attorney giving 
any one of the bank’s employees authority to sign the trust re- 
ceipt and note covering the shipment of goods to the dealer- 
ship and, in conjunction with the signatory authorization, in 
the case of a corporation obtain a corporate resolution. 

There are a number of benefits in following such a program. 
First of all, there is considerable saving in time and less anxiety 
if the dealer is on vacation, ill, or just not available. There are 
times when a dealer may not choose to accept merchandise that 
does not conform to the original purchase order. He might re- 
fuse to sign a trust receipt and note even though the factory or 
distributor draft has been honored in keeping with the bank’s 
letter of guarantee issued in accordance with the dealer's in- 
structions. The dealer should resolve such problems with his 
supplier, and not expect the bank to debate the issue with these 
people and maybe end up with an unpaid item. 

Another important matter in connection with floor plan 
financing is that of cancelling a dealer's line and at the same 
notifying the factory the bank will no longer honor drafts 
drawn on it covering shipments to the account in question. Des- 
pite such action on the bank’s part, it is still obligated to honor 
drafts covering cars in transit and, depending upon the cir- 
cumstances surrounding the cancellation and the dealer's atti- 
tude in this respect, the task of obtaining his signature in such 
event could prove a very unpleasant undertaking. 

Particular attention should be paid to factory and distribu- 
tor repurchase agreements with respect to signatures and their 
authorization if the signer is not an officer of the corporation. 
Secondly, and this applies generally in the field of appliances, 
there is a considerable variance in the terms and repurchase 
conditions under which the different manufacturers and dis- 
tributors operate. Here is another phase of control in which 
the auditor should take an interest, regardless of whether the 
direct responsibility falls within the scope of the credit, sales, 
accounting, or collection department. 
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An important element of control is required where used 
automobiles, boats, or road building equipment is involved. 
Banks operating in Pennsylvania maintain a secured position 
with respect to new or used equipment in the original financing 
statement filed, but bankers in other states may operate on a 
chattel mortgage basis. While I do not know the laws of the 
various states, New Jersey banks can file a statement of 
chattel mortgage financing that is effective for a period of five 
years. This eliminates the necessity of recording individual 
chattel mortgages, which in the case of an automobile dealer 
requires a tremendous amount of clerical work. If used mer- 
chandise on floor plan is handled on this basis, steps should be 
taken to note the expiration date of such a statement. 

For maximum security in title states, in relationship with an 
automobile dealer the bank should retain possession of the title 
to the used car and record its lien. Mere physical possession of 
an unencumbered certificate of title has certain psychological 
values, but in some states an application for a duplicate certifi- 
cate of title takes precedence over the original, which does per- 
mit floor planning the item with more than one financing insti- 
tution. In Pennsylvania the bank or holder of unencumbered 
titles is subject to substantial penalties. My bank has a policy 
of confining our relationship to dealers operating with new 
car franchises only and not accommodating them with used 
car wholesale, except in the case of an emergency or for an 
especially worthwhile purpose. However, when such credit is 
extended we do not follow this policy with respect to holding 
certificates of titles and recording liens. The dealer is selling 
cars during the periods when the bank is closed, and occasions 
will arise when the used car title is in transit to or from the 
Bureau of Motor Vehicles. This could be a handicap to the 
dealer in closing a profitable deal. This type of service is in- 
tended to be of material help, not a burden, thus it is our policy 
to assume a calculated risk in this respect. 


Distributor Drafts 

Perhaps it is your bank's policy to permit manufacturers or 
distributors of appliances and other merchandise or products 
to draft on your bank covering the shipment of such inventory 
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to dealers. With few exceptions we confine such privilege to 
automobile manufacturers only, because in actual practice we 
have no choice in the matter. This procedure has been in 
effect for many years and has proven itself a manageable and 
entirely satisfactory plan. However, should an unexpected 
dealer bust crop up, the bank may find itself accumulating in- 
ventory for a dealer no longer in business. 

Every reasonable effort should be made to control the pro- 
miscuous use of sight drafts. Payment by the bank for dealer 
inventory should be handled, wherever possible, on a basis 
where the dealer's line of credit and outstandings are checked. 
In addition, it should be verified whether a commitment has 
been made covering the order and the amount of advance based 
on the understanding or agreement reached at inception. The 
mechanics of handling a sight draft involves the transit de- 
partment, and the consumer credit and accounting units, with 
the comptroller’s department either having initially set up the 
procedure or observing that proper liaison exists between the 
units involved to cover proper disbursement of the bank’s funds. 

Regarding automobile financing — where most of our 
problems are centered—quite frequently draft envelopes con- 
tain invoices for cars shipped to dealers with whom the bank 
has no relationship whatever. Therefore, the department re- 
sponsible for paying drafts should be kept up-to-date with the 
names of active and approved dealers. This procedure holds 
equally true when the bank’s commitment to the factory has 
been canceled. On one occasion our relationship with a dealer 
had been discontinued for over a year, but because of the over- 
sight of a clerk we honored several drafts for the account be- 
fore the error was detected. Invoices should always be totaled 
to make certain they correspond to the amount of the draft. 

When the factory inadvertently drafts on us for goods ship- 
ped to a dealer we ‘do not handle, experience has shown it is 
far quicker and much more convenient to contact the dealer's 
finance company or bank and exchange our invoice for their 
check, than to proceed through channels to recover the money 
paid in error. In any case, if there is a prolonged delay in mak- 
ing settlement, the matter of ir.terest on money laid out never 
becomes a subject for discussion. 
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Advance & Curtailment 


A bank actively engaged in extending wholesale credit to 
dealers must establish a policy based on past experience pertain- 
ing to the sum it is willing to advance on floor plan covering 
specific items of merchandise or products. It must likewise 
ascertain where and when curtailments are required and the 
terms to be extended. There are no hard and fast rules on this 
subject. 

Let us assume a bank has adopted a plan similar to our own. 
Its advance on appliances and television receivers would be 
90%, with a reduction of 10% at the end of 90 days, a further 
reduction of 10% at the end of four and five months, and the 
balance due in full at six months. In those instances where the 
distributor will repurchase at 100% of invoice and the term of 
the repurchase agreement is restricted or extended, the bank 
may consider revising its standard procedure. On heavy con- 
struction and road building equipment our advance is 100% 
of net cost, with curtailments of 5% monthly after six months. 
Boats call for a 90% advance and 5% monthly reduction in 90 
days, new automobiles a full invoice with no fixed curtailment 
program, and on new trucks we advance invoice and require 
a 5% reduction monthly at the end of the model run. With used 
automobiles we advance 80% or 90% of low book depending 
upon the mode! car in question, with 10% monthly reductions 
and the balance in full within four months. Used trucks or 
cars older than three years preceding the current models are 
not eligible for floor plan loans. 


Dealers may, on occasion, floor plan used cars and curtail 
these in keeping with bank requirements, repurchasing the notes 
when due. But after being off the books for 30 days these same 
items are again placed on floor plan, perhaps for the original ad- 
vance or a slightly lesser sum. From a collateral standpoint 
there is little to debate. However, a great deal of significance 
should be attached to the dealer’s reasons or motives compelling 
such action. Periodic spot checks on dealers, along these lines, 
may pay substantial dividends. 


Any dealer who must make constant use of floor plan facili- 
ties for used cars to any sizable extent is operating with limited 
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working capital and presents an abnormal risk exposure. Under 
these circumstances it is important to “spread” the floor planned 
items to establish any heavy concentration of a particular make 
or year model. If such is the case, the dealer is not using good 
judgment in his trade-in policy and the bank should review its 
lending policy. A stagnant inventory can have serious reper- 
cussions. 


Internal Control 


There are certain basic protective measures and controls 
deemed essential in an inventory financing program to assure 
a satisfactory experience enabling banks to continue to render 
this important service to the businessmen of their communities. 


When an agreement has been reached with the dealer cov- 
ering the rates and terms of retail paper and floor plan, the bank 
should clearly spell out the conditions under which such financ- 
ing is being made available so that there can be no misunder- 
standing of the bank’s requirements. Any deviation from this 
plan on the dealer’s part would constitute a violation or breach 
of agreement. 


Depending upon the nature of the dealer’s business, there 
should be some discussion concerning merchandise eligible for 
floor plan credit. A basic requisite is proper identification by 
motor or serial number. While there are two schools of thought 
on the subject, I subscribe to the theory that the dealer is en- 
titled to know the wholesale credit limits set and that the bank 
may expect him to confine his activities within these established 
ceilings. The dealer should likewise be informed that if his 
rate of travel and performance warrants, his account will be 
reviewed and the line increased accordingly. The proceeds 
from the sale of merchandise carried on floor plan must be re- 
mitted to the bank promptly. If the operation permits, every 
effort should be made to have the dealer either attach his check 
for the balance due on the floor planned item sold with the retail 
transaction submitted for discount, or the sum due should be 
deducted from the proceeds of the retail transaction and the 
dealer’s check attached to the deal for any deficiency if the 
cash down payment or trade results in the cash unpaid balance 
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of the instalment sale contract being less than the balance due 
on the floor planned item. 

Except in the case of a sale, merchandise cannot be re- 
moved from the dealer's place of business for demonstration pur- 
poses without the bank’s authorization. Merchandise on floor 
plan should be so stored as to allow reasonable accessibility for 
purposes of inspection. The agreement should include a pro- 
vision that the bank's representative be permitted to inspect 
the dealer’s inventory periodically at the bank’s discretion. 
Seeking additional floor plan accommodation from another bank 
or finance company without prior discussion constitutes suffici- 
ent reason for discontinuing the floor plan arrangement. 


Checking Floor Plan 


There are a number of different thoughts relating to the 
extent and frequency of checking dealer floor plan, but in the 
final analysis the procedure and manner of handling is a decision 
that rests with management. A collateral check is necessary 
for the bank’s protection. This should be scheduled to keep the 
bank’s exposure to a minimum, at the same time keeping in 
mind the effect that too frequent checking would have on dealer 
goodwill in relation to the risk involved (as well as the costs 
of a stepped up program). Common sense should weigh the 
benefits to be gained or lost by a plan that is economically un- 
sound. 

In our bank an inspector calls on the dealer and obtains per- 
mission to make a physical inspection of the inventory listed 
on his floor plan checking report. He must personally see the 
serial or motor numbers on the merchandise and is not permitted 
to accept the “say so” of any other person who may volunteer 
to call the numbers to him. If for any reason the checking of 
the dealer's inventory is delayed by the dealer, the inspector 
must note this fact, together with the dealer's reasons in the “re- 
marks” section of the inspection report. 


In the case of automobiles, notations are made describing 
license plates on the cars. If the car or tires show any evidence 
of usage, this fact is also stated, and in all cases a record of 
the mileage is entered on the inspector's report. If a missing 
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car is reported by the dealer as on hand at the dealer's branch 
location or off the floor or lot for any reason, full particulars 
must be given. When a car is sold and therefore not in the 
dealer's possession, a notation to this effect is also made for veri- 
fication covering the period of delay in remitting payment. 
However, in nearly all instances the inspector will obtain a 
check from the dealer to be returned with his signed and dated 
report. This report should be studied and appropriate action 
taken with regard to the exceptions. When these have been 
cleared the report is filed and held available for future review 
of the dealer's performance record in the event exceptions be- 
come too frequent. 


Floor plan inspectors should never be assigned to call on the 
same dealer twice in succession because of the possibility of 
collusion. Furthermore, an excellent test check on an inspector's 
accurate or perfunctory performance is made possible by delib- 
erately transposing or rearranging the last several numbers on 
his floor plan checking report covering a few of the items listed. 
Inspectors are also required to report new locations where mer- 
chandise is being stored in order to obtain a landlord’s waiver. 
Reference should be made concerning potential fire or theft 
hazards. Comments by the dealer's employees concerning un- 
ethical sales practices or other important information should 
also be reported. 


It is customary to check floor plan once a month, but natural- 
ly not always on the same day. We follow this policy for every 
dealer. If, in our opinion, a dealer is not remitting proceeds as 
promptly as he should, we will check him again in four, five, 
or ten days. Some companies check dealers monthly until a 
favorable experience has been developed. If the circumstances 
warrant, the dealer may be moved up to a bimonthly basis, 
then to 90 days, and ultimately to a four, five, or six month basis 
for dealers of outstanding financial, moral, and operating sta- 
bility. 

Other companies permit the use of stickers, written in ink 
and placed on windshields, to facilitate inspection of large in- 
ventories. Another policy, for desirable dealers, is the spot 
check system covering a certain percentage of the dealer's whole- 
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sale. If the inspection is in order, the balance of inventory is 
not checked. 

Checking appliance floor plan may pose a problem if the 
merchandise is in cartons stored on top of one another. In 
1950 we ran into a situation where we found ourselves financ- 
ing some empty containers. Many manufacturers place serial 
numbers on their cartons, either stenciled or in crayon, and some 
are tagged. We accept these figures after taking reasonable 
precautions that the cartons are sealed and we spot check several 
units in areas that are partially hidden or covered. 

In checking the floor plan of automobile dealers where there 
is an extremely large amount of wholesale outstanding, we have 
learned that a considerable amount of time can be saved by hav- 
ing the inspectors check the dealer's entire inventory in the 
order of accessibility, and then comparing this list with his 
floor plan checking report. By this means the inspectors do not 
have to peruse 20 to 40 sheets of serial numbers for every car 
inspected. This method has also disclosed some instances where 
factories have shipped cars to dealers but we had not paid for 
these automobiles. This enabled the dealer to sell from such 
shipments and withhold prompt remittance on the assumption 
that his inventory would not be checked for another 30 days. 


Audit Procedure 

The consumer credit division records should be checked 
by the auditors each month to ascertain that there is an in- 
spector’s wholesale checking report on file for each dealer and 
that the same inspectors have not checked the same dealers on 
consecutive inspections. 

The auditors should make an independent physical in- 
spection on a non-notification basis of all floor plan at least 
once a year on the dealer’s premises. The list of floor plan, 
covering the account in question, should be prepared on the 
regular wholesale floor plan check reports assembled from the 
consumer credit department's ledger records, and the auditors 
should follow the same procedure as outlined for the regular 
inspectors. 

All wholesale floor plan accounts should be verified an- 
nually by direct confirmation with the dealers and, at that time, 
the following duties should be performed by the auditors. 
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1. A trial balance of the ledger cards should be run by the 
dealer and verification of the total should be made with the 
dealer control cards and the general ledger control. 

2. Preparation of confirmation forms from information on 
the ledger records showing the dealer's name and address and 
loan balance as of the confirmation date. It is not necessary to 
confirm serial numbers in this case. 

3. It is impractical to run a trial balance of the floor plan 
notes because these are filed in loan folders together with other 
supporting papers, but a test check of the notes should be made 
against the ledger record from which a trial balance was taken. 

4. A test check of serial numbers should be made of mer- 
chandise on floor plan from the standpoint of the ledger records 
against trust receipts to ascertain that a trust receipt or other 
security agreement is on file and that merchandise represented 
by the serial numbers shown on the ledger records are recorded 
on the executed trust receipts. 

5. Dealer files should be checked to ascertain that proper 
filing has been made at the inception of the line of credit to 
show that we have a lien on any products floor planned for our 
dealer. 

6. Dealer files should be examined to establish that the bank 
has power of attorney to execute trust receipts, security agree- 
ments, chattel mortgages, and other documents in connection 
with the floor plan program, if that is company policy. 

7. A test check of the interest records should be made to 
ascertain that floor plan interest is billed properly and payment 
received. It is a customary practice to bill dealers for interest 
on a daily average balance basis. 

Inasmuch as wholesale credit is normally extended to dealers 
in order to obtain retail paper, it is recommended that precise 
records for every individual dealer covering wholesale collec- 
tions be kept, and that these be related to the amount of retail 
paper received from the account. This particularly applies to 
automobile floor plan. By this means an average is established 
by totaling collections for the entire operation and total new car 
financing contracts submitted for discount. If a dealer's offer- 
ings are slightly below average, the account is still considered 
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satisfactory or profitable if the deficiency in new retail volume 
is more than offset by used car instalment contracts. 

In our analyses we maintain individual records for each 
dealer covering the amount of business received, the number of 
units discounted, the average amount of new car as well as used 
car deals, the number of repossessions and the total amount of 
losses per dealer, the number of rejections for each dealer ac- 
count, and the number of contracts approved for each dealer 
but never submitted to us for discount. In connection with the 
latter, it is not uncommon for some dealers to call in two deals 
—one being an excellent piece of paper and the second a border- 
line deal. We like to reassure ourselves that the good credit is 
not used for window dressing to sell the marginal risk. 

This same procedure can be used as a practical approach if 
the bank floor plans heavy construction and road building 
equipment and boats. This system is not too realistic when ap- 
plied to appliance financing because considerable merchandise 
is purchased on open account or by trade acceptances. It is 
good to note the average unpaid balance of appliance instalment 
sale contracts to determine whether or not these balances are 
large enough to cover the cost of handling and to allow a reason- 


able profit. 


Dealer Selectivity 


The prime requisite in extending floor plan accommodations 
to dealers is the time, effort, and thoroughness employed in 
analyzing the dealer's background and his eligibility for the 
amount of wholesale credit requested. We have been asked 
many times by other banks what formula we use in determining 
the amount of floor plan credit we extend to a dealer. The size 
of the dealer’s business and his needs, and what he thinks his 
needs are, is one factor. The type of merchandise floor planned 
is another, and this is particularly true where a dealer is selling 
an automobile that is fast moving and has good public accept- 
ance as opposed to another dealer who is selling a car that 
moves slowly. 

The extent of a dealer's financial responsibility is important, 
but there are times when other factors warrant a larger floor 
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plan line for one dealer than for another who shows a stronger 
statement. A dealer's capacity is not reflected on his balance 
sheet. Many bankers are obsessed with the idea that floor plan 
lines should be established on the basis of a dealer's financial 
statement only, but we believe this approach is wrong. If train- 
ed and experienced personnel thoroughly study a dealer's quali- 
fications and a risk is found acceptable, much of the hazard will 
have been removed from floor plan financing provided some of 
the safeguards discussed in this article are placed in motion 
with respect to audit control and continuous evaluation of the 
account. 


Poor judgment in the selection of dealers can never be 
offset by any system of audit and control, no matter how well 
devised. The finest collection man will show an absolutely hor- 
rible delinquency report each month if credit was freely ex- 
tended to substandard or undeserving applicants, and the same 
principle applies in taking on dealer accounts. The importance 
of dealer selectivity cannot be overemphasized where whole- 
sale financing is made available. Build your house on rock— 
it may blow away, but it will never sink. 


KENTUCKY COURT RULES BANKS ARE 
NOT PRACTICING LAW 


In a suit instituted by the Louisville Bar Association in 1958 
against four Kentucky banks, an intermediate court has ruled 
that the banks have not been practicing law and consequently 
had not violated earlier court orders respecting the practice 
of law by institutions. The court explained that while a bank 
may process applications for its appointment as a fiduciary, its 
appearance in court to contest the validity of a will or to de- 
termine the heirs of an estate does constitute the practice of law. 

The Bar Association was refused an injunction by the court 
but did obtain a ruling that attorneys of the state were entitled 
to a “declaration of rights” which would clearly define the man- 
ner in which banks may advertise about their estate planning 
service. It has been reported that the decision will be appealed. 











Summary of Recent Amendments to 
The National Banking Laws 


PAUL C. COOK 


Thompson, Walker, Smith & Shannon 
Fort Worth, Texas 


The amendments to the National Banking Laws which went 
into effect in September 1959 constituted the first major revision 
of the National Banking Laws since 1935. In addition to elimi- 
nating a number of obsolete provisions and ambiguities, and 
making needed changes in the operations of the office of the 
Comptroller of the Currency and in the organization and opera- 
tions of national banks, these amendments liberalized the re- 
strictions on loans by national banks so as to bring the authority 
of national banks more in line with the loan powers of other 
lending institutions. Substantial changes were made in the 
restrictions on real estate loans, and significant changes were 
made in the statute limiting the total obligations of any customer. 
These are the only portions of the amendments with which bank 
loan officers in general will ordinarily be concerned. 


CHANGES IN RESTRICTIONS ON LOANS 
SECURED BY REAL ESTATE 


Restrictions Prior to September 1959 

Perhaps the most significant revisions were in the statute 
imposing restrictions on real estate loans, 12 U.S.C. § 371. 
The history of the development of the powers of national banks 
to make loans secured by real estate shows a steadily expanding 
power in recognition of the increasing high quality of real estate 
collateral. Prior to adoption of the Federal Reserve Act, as 
amended in 1916, national banks were not authorized to make 
any loans on real estate security. The Federal Reserve Act 
permitted national banks to make real estate loans on improved 
farm land for a period of five years, but on improved city real 
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estate for a period of only one year. In 1927 the McFadden Act 
broadened this authority so as to permit loans on city real estate 
for a period of five years. Various amendments were made 
in this statute from time to time so that at the time of enactment 
of the recent amendments a national bank was authorized to 
make loans secured by improved farm land or improved busi- 
ness or residential properties, and such real estate loans could 
be for a maximum amount of 50% of the appraised value and a 
maximum period of 5 years, if the loan was not an amortized 
loan; or for a maximum amount of 66-2/3% of the appraised 
value and a maximum period of 10 years, if the loan was amor- 
tized and the installment payments were sufficient to amortize 
4% of the principal of the loan each year; or for a maximum 
amount of 66-2/3% of the appraised value and a maximum 
period of 20 years if the loan was an amortized loan and the in- 
stallment payments were sufficient to amortize at least 5% of 
the principal of the loan each year. 


Change in Percentage of Appraised Value Which May Be 
Loaned 


A new section was added to these restrictions by the recent 
amendments so as to authorize real estate loans in a mamimum 
amount of 75% of the appraised value and for a maximum period 
of 20 years, provided the loan is a fully amortized loan. At first 
glance it may appear that this new 75% -20 year provision 
supersedes the pre-existing 66-2/3% -20 year provision, but 
a slight difference in the language and the Senate Committee 
Report make it clear that the 75% - 20 year provision is applica- 
ble only on a fully amortized loan and cannot be used if there 
is a bumper note, or balloon note; whereas the 66-2/3% - 20 
year provision authorizes a bumper note. 

As the law now stands, a 10-year real estate loan, for in- 
stance, could be made for 66-2/3% of the appraised value, with 
annual installments sufficient to amortize only 4% of the princi- 
pal of the loan each year, and with a bumper note for the bal- 
ance, but if 75% of the appraised value were loaned, the an- 
nual installments would have to be sufficient to amortize at least 
10% of the principal each year, so that the final installment 
would discharge the balance of the note. 
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Change in Restrictions on Accepting Leaseholds as Security 


Another change which will be of importance to national 
banks in many parts of the country relates to loans on leasehold 
interests. Heretofore a national bank could make a loan se- 
cured by a leasehold only where the lease was for not less than 
99 years and renewable, or where at least 50 years remained in 
the term of the lease at the time of the loan. Now a loan can 
be made secured by a leasehold estate where the term of the 
lease will not expire for at least 10 years beyond the maturity 
date of the loan, regardless of how long the original term of 
the lease was. The other provisions of the statute, discussed 
above, setting limits on the maximum amount and maximum 
period of real estate loans, would likewise apply to loans on 
leasehold interests, and presumably there will be no changes 
in the regulation promulgated by the Comptroller specifying 
the method of appraisal of leasehold interests for purposes of 
national bank loans, which regulation provides that the “ap- 
praised value” of a leasehold shall be the full appraised value of 
the fee simple estate of the land and improvements, less which- 


ever is the greater of (a) the value of the land without improve- 
ments, or (b) the average annual rental under the lease from the 
date of the loan to maturity, capitalized at 5%. 


Change in Restrictions on Interim Financing of Contractors 


Another section of the amendatory laws permits national 
banks to do interim financing of construction of industrial or 
commercial buildings. Prior to the amendments, construction 
loans were authorized cnly on residential or farm buildings 
where the maturity of the notes did not exceed nine months. 
Under the new law construction loans on industrial or com- 
mercial buildings are authorized where the maturity of the notes 
does not exceed eighteen months, but on such construction loans 
on industrial or commercial buildings, the bank must have a 
firm take-out commitment from a prime lender. Loans for 
interim financing meeting these qualifications are treated as 
ordinary commercial loans instead of real estate loans, and con- 
sequently are not subject to the limitations on amount provided 
for ordinary real estate loans. However, the maximum that a 
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national bank can have in loans of this type in 100% of its capital 
and surplus. 


Change in Conditions Under Which a Lien on Real Estate 
May Be Taken as Security 


Another change removes an unjustifiable restriction on the 
power of national banks to take a lien as additional security for 
a regular commercial loan. Heretofore the bank could not take 
a lien as additional security on the plant of a manufacturing or 
industrial business to which the bank extended a line of credit 
looking for repayment out of the operation of the customer's 
business, because the taking of such lien on the real estate would 
make it a real estate loan and limit the line of credit in accord- 
ance with the appraised value of the real estate. Under the pre- 
sent law the taking of such lien as additional security will not be 
treated as a real estate loan provided the bank is relying prim- 
arily on the borrower's general credit standing and forecast of 
operations. Some question may be raised as to the meaning of 
this provision, in that it is limited to loans in which the bank 
is“. . . relying primarily on the borrower's general credit stand- 
ing and forecast of operation... .” It is believed, however, 
that the Comptroller will construe this provision as being applic- 
able only in instances where the loan would be considered a 
good loan without such real estate lien. In other words, this 
provision is not intended to supply a means of making border- 
line loans good. 


CHANGES IN RESTRICTIONS ON THE TOTAL 
OBLIGATIONS OF ANY ONE CUSTOMER 


The remaining revisions of special interest to loan officers 
are in the statute prescribing the limits of the total obligations 
of any customer to a national bank, 12 U.S.C. § 84. The general 
limitation of 10% of the total of capital and surplus is retained, 
but a thirteenth exception to this general limitation was added 
and three of the pre-existing twelve exceptions were broadened. 


Changes in Loan Limits of Customers Who Are Endorsers or 
Guarantors of Installment Paper Held By Bank 


The new Exception 13 to the loan limit statute applies to 
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both negotiable and non-negotiable installment consumer paper 
carrying a full recourse endorsement or unconditional guarantee 
by the bank’s customer. This new section puts a limit of 15% 
of capital and surplus plus the general 10% of capital and sur- 
plus (or a maximum of 25%) on the total obligations of any 
customer whose obligations consist of full recourse endorsements 
on installment consumer paper or guaranty of such paper. Ex- 
ception 13, by its terms, removes from its application any such 
installment consumer paper as to which an officer of the bank 
designated by the board of directors has made an investigation 
and put a written certification in the loan file to the effect that 
the financial responsibility of each maker of such notes is 
sufficient so that the bank is relying primarily upon each such 
maker for the payment of such notes. When this qualification 
is met, such installment consumer paper is removed from the 
loan limit of the endorser or guarantor, and the only limit in 
such instance is the limit of each such individual maker. 

This is a somewhat cryptic provision, and it is not immediate- 
ly apparent from a reading of the amendment that it was meant 
to eliminate the application of Exception 2 to automobile paper 
and other similar installment consumer paper. However, the 
Senate Committee Report makes it clear that this new Excep- 
tion 13 was intended to remove the application of Exception 2 
(which contains no loan limit) to automobile paper and similar 
installment consumer paper and to impose a limit of 25% of capi- 
tal and surplus on loans to dealers in this type of paper. Many in- 
quiries have been raised by bankers as to whether this new 
Exception 13 would apply to installment paper taken on sales 
of oil well drilling equipment, trucks, heavy equipment used by 
contractors, and other equipment of a like nature, as well as 
automobiles, washing machines, television sets, etc. The Senate 
Committee Report clearly indicates that the main purpose of 
this provision was to set a limit on loans to automobile dealers 
and other retailers of non-commercial equipment. However, 
there is nothing in the language of Exception 13 which would 
prevent its application to installment paper taken on sales of 
commercial and industrial equipment, and it is believed that 
the Comptroller will construe this exception as applying to all 
installment consumer paper, whether individual, commercial, or 
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industrial. The fact that it may not have been designed to be 
so broad would not prevent such application, and it must be 
remembered that the old Exception 2, which for many years 
was applied to automobile paper, was not originally designed 
to be applicable to automobile paper. It is believed also that 
the purpose of the proviso which permits removal of such obli- 
gations from a dealer's loan limit upon certification by a bank 
officer that the bank is relying primarily upon the maker of the 
note, was to enable national banks to finance fleet truck sales, 
heavy equipment, contractors equipment, and other commercial 
and industrial equipment bought on installment loans without 
having such loans come within the dealer's 25% limit. The 
bank, however, can resort to this proviso only when the maker 
of the note is a financially responsible company or person, and 
it is not believed that automobile paper and other similar install- 
ment consumer paper executed by individuals who are not 
otherwise financially responsible, can be taken out of the 
application of Exception 13 by a retail credit investigation and 
report. 


Other Miscellaneous Loan Limit Changes 


The three exceptions to the loan limit statute which were a- 
mended were Exceptions 6, 7 and 8. Exception 6, which raised 
the loan limits on obligations secured by liens on readily market- 
able non-perishable staples, was broadened so as to apply to obli- 
gations in the form of notes secured by liens on refrigerated or 
frozen readily marketable staples. Exception 7, heretofore appli- 
cable to livestock loans, was amended so at to extend its coverage 
to loans on diary cattle. Exception 8, heretofore applying to 
obligations “in the form of notes” secured by obligations of the 
United States or guaranteed by the United States, was changed 
so as to eliminate the requirement that the customer's obliga- 
tion be in the form of a note. Accordingly, this Exception 8 now 
applies when the customer's obligation is in any contractual 
form and not merely when it is in the form of a note. 


Conclusion 


These recent amendments to the National Banking Laws 
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constitute a big step forward in modernization of the loan pow- 
ers of national banks so as to bring them more in line with pre- 
sent-day loan practices and outlooks. The several ambiguities 
in the new statutes, referred to above, can be expected to be 
eliminated by opinions issued by the Comptroller of the Cur- 
rency in the near future. 


ESCHEAT CASE CONTINUES IN PENNSYLVANIA 


Another phase of the 22-year old Pennsylvania escheat case 
has been reported recently. Two of the three banks involved 
have asked for a change in venue from Dauphin County to Phila- 
delphia on the ground that a Philadelphia court has jurisdiction 
over the funds which are the subject of the controversy. 


After the matter of jurisdiction is settled it appears that the 
suits will proceed on their merits. The controversy involves 
interest payments which the State claims belongs to it under 
the escheat laws. Between 1907 and 1933 the banks deposited 
trust funds in other banks while awaiting distribution. These 
funds earned interest which was credited to the appropriate 
trust. The State takes the position that this interest was over 
2% but that the banks credited only this amount to the trusts. 
It is interest in excess of the 2% that the State claims belongs 
to it. The banks on the other hand claim that they paid all the 
interest earned to their customers who have never claimed the 
funds and that the banks’ only earnings were from regular fees 
and commissions. 





BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 

and the bank student seeking advancement. 


Michigan Antimonopoly Statute Applied 
to National Bank 


Michigan National Bank, by using as a vehicle a pension 
trust fund established to provide pensions for its employees, 
secured the purchase of two-thirds of the capital stock of 
Peoples Savings Bank of Port Huron for the purpose of dissolv- 
ing the latter bank and thereby eliminating it as the sole com- 
petitor of its own branch bank in Port Huron: 

In companion actions by the Attorney General of the State 
of Michigan and by the Peoples Bank itself the Supreme Court 
of Michigan affirmed decrees enjoining the dissolution of the 
Peoples Savings Bank and directing Michigan National Bank to 
divest itself of its shares in Peoples Savings Bank by public sale. 
(For earlier decision see 75 B.L.J. 681). 

In holding that the conspiracy to eliminate Peoples Savings 
Bank as a competitor violated the Michigan anti-monopoly | 
statute the court stated that on the facts presented neither the © 
federal anti-trust laws nor the federal banking laws so pre- 
empted the field as to preclude application of the Michigan anti- 
trust laws. The court also stated that Michigan, by enjoining a 
national bank from destroying a state bank, does not purport 
to interfere with federal regulation of a federal agency. “It 
merely says that the Federal agency, as it operates within the 
State of Michigan, must obey State laws passed under the 
State’s police power which in no way conflict with applicable 
federal policy.” Peoples Savings Bank v. Stoddard, Supreme 
Court of Michigan, 102 N.W.2d 777. The opinion of the 
court follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 119. 
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EDWARDS, J.—We deal here with a story of high finance and less 
lofty subterfuge. By this latter means the defendant Michigan National 
Bank sought to accomplish indirectly that which State and Federal law 
prohibited it to do directly. It secured the purchase of 2/3 of the capital 
stock of the Peoples Savings Bank of Port Huron for the purpose of hav- 
ing that stock voted for dissolution. The net effect of the plan, if car- 
ried to completion, would be to leave Michigan National’s Port Huron 
branch the only bank in Port Huron authorized to carry on a general 
banking business. 

In seeking to accomplish this result, the defendants employed a pen- 
sion trust fund established to provide pensions for Michigan National 
Bank’s employees to make the stock purchase. The members of the 
executive committee of the board of directors of Michigan National 
Bank constituted the board of trustees of the trust which was pledged 
by its trust agreement not to use trust funds “for any purpose whatsoever 
other than the exclusive benefit of the eligible staff members [of the 
Michigan National Bank] or their estates.” These trustees authorized the 
purchase, by the trust, of Peoples Savings Bank stock admittedly for 
the purpose of dissolution of Peoples Savings Bank for the benefit of 
Michigan National’s Port Huron branch. 

Further, in pursuance of the plan described, defendants occasioned a 
businessman of good reputation to assume the presidency of the Peoples 
Savings Bank when he was not legally qualified to do so, on the false 
representation that he was in his own right the majority stockholder, 
and to violate the fiduciary obligations of his newly assumed office by 
seeking actively, though secretly, the destruction of the bank by pur- 
chasing the balance of the 2/3 of the stock necessary to vote dissolution. 

The plan, the concealment, the purpose, and the result are all 
conceded on this record. The defense is that the plan, including 
its means of execution, was legal, that the concealment was good 
business, that the State law against monopoly is not applicable to 
banking, that monopoly in banking is consistent with Federal and 
State banking law, and that anyhow the Michigan National Bank 
and the employees’ trust fund are a national bank and a national bank 
“affiliate,” respectively, and hence State law, whether common or 
statutory, cannot interfere with their described actions because of Fed- 
eral pre-emption of the field. 

As we will make clear, we do not think this State and its courts 
are so powerless. 

This opinion deals with 2 cases consolidated for hearing. 

The first, Peoples Saving Bank v. Stoddard, is a chancery action, 
brought in the name of the bank by its directors (who owned 7% of 
the stock of Peoples Savings Bank of Port Huron), seeking injunctive 
relief and damages against defendants on the grounds that defendants 
had by illegal conspiracy gained possession and control of the 2/3 
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majority of the stock required to vote dissolution, and actually were 
in process of dissolving Peoples Savings Bank. In this case, a mo- 
tion to dismiss was previously granted and, on appeal, the trial judge’s 
dismissal was reversed and the case remanded for hearing. Peoples 
Savings Bank v. Stoddard, 351 Mich. 342, 88 N.W.2d 462. 

The second case, Attorney General v. Michigan National Bank, 
is an original proceeding in quo warranto before this Court, brought by 
the attorney general on behalf of the people of the State of Michigan, 
alleging the same illegal conspiracy and seeking the same injunctive relief. 

Both actions presented the same allegations of facts and raised 
basically the same issues, except as to the claim for damages pre- 
sented in the chancery action. The quo warranto petition was, there- 
fore, referred by this Court to the circuit judge to whom the chancery 
action was assigned for consolidated hearing of both matters. 

Defendants in both cases are 1) the Michigan National Bank, a large 
bank chartered under national bank laws, with a home office in Lansing 
and a branch in Port Huron; 2) the Michigan National Bank Employees’ 
Profit Sharing Trust,’ an employee pension trust established for the 
benefit of Michigan National’s employees; 3) a group of individuals 
who are both directors and members of the executive committee of the 
bank and trustees of the trust fund; and 4) an individual, Leonard O. 
Zick, who executed the purchases of the Peoples Savings stock. 


The circuit judge who heard both matters entered an extended find- 
ing of fact and opinion in both cases, along with a decree in the chancery 
matter and a referee’s report in the quo warranto action. He found 
as a legal proposition that the State anti-monopoly statutes did not 
apply to banking. But he found that a conspiracy on the part of de- 
fendants to accomplish the liquidation of Peoples Savings Bank by 


” 


illegal means had been established, namely, violation of the “voluntary 
dissolution provision and the qualification of directors provision of the 
Michigan financial institutions act (C.L.1948, §§ 487.99, 487.112 [Stat. 
Ann.1957 Rev. §§ 23.852, 23.865] and C.L.1948, §§ 487.63, 487.64 [Stat. 
Ann.1957 Rev. §§ 23.803, 23,804]). His decree, therefore, enjoined de- 
fendants from proceeding with the proposed dissolution, and ordered 
divestiture of the stock, which he held defendant trust fund had illegally 
acquired, by turning same over to a receiver for public sale. He found 
that plaintiff in the chancery case had proved no damages, but awarded 
to plaintiff both salary and fees acquired by defendant Zick. The decree, 
however, provided that defendant trust fund, once divested of the stock, 
could be a bidder at the public sale. His report, as referee in the quo 
warranto matter, contained the same findings of fact and conclusions 
of law as described in the chancery case. 

All parties in the chancery case appeal. The important conten- 


1 The trust agreement is entitled, “Michigan National Bank Profits Sharing 
Trust Agreement for Staff Members.” 








752 THE BANKING LAW JOURNAL 


tions of plaintiffs, Peoples Savings Bank and the Attorney General, 
are that the State anti-monopoly laws do apply to banking, and that 
defendant trust fund, on these facts, is not empowered to purchase, and 
should be restrained from bidding for, the Peoples Savings Bank stock 
at the public sale proposed. Defendants, on the other hand, urge Fed- 
eral pre-emption and State court lack of jurisdiction. They contend 
that no violation of any Federal or State statute is shown on this re- 
cord, hence that the finding of illegal conspiracy is erroneous. 

A review of the lengthy record compiled at trial convinces us that 
the findings of fact of the trial judge are well supported by the weight 
of the evidence and we adopt them in toto. It should be noted that 
the findings were prepared in the chancery matter,? and hence the 
parties referred to are those in Peoples Savings Bank v. Stoddard: 


“1. In the spring of 1956, Myron E. Ogden was president of 
plaintiff and he had been its president since it was established 
in the early 1930’s as a result of reorganizing United Savings 
Bank. Ogden owned or represented the owners of 51% of the 
capital stock of plaintiff; he and those he represented desired to 
sell this stock and it was listed with Roberts for sale. Ogden 
advised the board of directors and officers of plaintiff of his de- 
sire to sell and of his dealings with Roberts. There were some 
negotiations between Ogden and the directors and officers of 
plaintiff for part of this stock, but no agreement was ever reached. 

“2. Through mutual acquaintances in Detroit, defendant Zick 
learned of the interest in plaintiff that Roberts had for sale. 
Negotiations between Roberts and Zick for the possible purchase 
by the latter from the former of the Ogden interest in plaintiff 
commenced late in May, 1956, and continued through June 30, 
1956, when Zick agreed to purchase this interest (plaintiff's 
exhibit 7). The acceptance by all concerned of exhibit 7 as the 
culmination of this transaction obviates the necessity of any 
reference to plaintiff's exhibit 6. June 29, 1956, on the way from 
Kalamazoo to Detroit for what developed to be the final meeting 
between Roberts and Zick, the latter stopped in Lansing to see 
defendant Howard J. Stoddard, president of Michigan National 
Bank and chairman of the board of trustees of its employees’ 
profit sharing trust, purportedly to obtain information concerning 
the general economic and banking situation in the Port Huron 
area. Neither Zick nor Stoddard testified as to any specific 
information of this type that Stoddard gave Zick on this occasion, 
but Zick promised to return and see Stoddard at the latter's 


2The chancery case and quo warranto proceedings were consolidated upon 
stipulation. Attached to the report of the judge, acting as referee in the latter, 
were copies of pretrial proceedings, transcript of testimony, and findings of fact 
and law. 
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request ‘in the event he (Zick) decided to go ahead and purchase 
control of the Peoples Savings Bank.’ In the afternoon of June 
29, 1956, the possibility of Zick obtaining control of plaintiff 
was discussed by the executive committee of Michigan National 
Bank and the trustees of its employees’ profit sharing trust, and 
Stoddard was authorized to deal with Zick for this control in the 
event he returned. 

“3. June 30, 1956, plaintiffs exhibit 7 was executed by Zick 
and Ogden whereby the former agreed to purchase the latter's 
controlling interest in plaintiff on certain stated conditions. The 
entire day was spent working out the deal in the offices of Ogden’s 
attorneys; Zick did not have independent counsel although he 
asked the advice of a friend before signing plaintiff's exhibit 4.° 
July 2 or 3, 1956, Zick advised Stoddard by telephone that he had 
concluded a deal for control of plaintiff and if Stoddard was still 
interested, Zick would like to come and see him. July 5, 1956, 
Stoddard and Zick executed plaintiff's exhibit 8,4 and the earnest 
money Zick had paid Ogden ($5,000) was returned to him by 
Michigan National. July 20, 1956, Zick closed his purchase of 
the Ogden interest in plaintiff with funds furnished by Michigan 
National Bank ($460,000 received by Zick July 19, 1956), and 
left the stock certificate together with an executed blank assign- 
ment with defendant Fairles at Michigan National’s Lansing 
office. The $460,000 was more than enough to cover the Ogden 
purchase but was insufficient to make that purchase and pay 
Zick and Roberts $25,000 each, as provided by the plaintiff's 
exhibit 8.4 A further sum of $150,000 was furnished Zick by 
Michigan National July 23, 1956, and $22,000 additional was 
similarly furnished September 12, 1956. Zick signed no note, 
notes or other agreement to repay this $632,000; terms of repay- 
ment were not discussed by Zick, Michigan National or the Trust; 
no interest was provided for, charged or paid; Zick’s accounting 
to the Trust of how this money was used demonstrates it was 
pursuant to the terms of plaintiff's exhibit 8.4 

“4. July 24, 1956, Ogden resigned as director and president 
of plaintiff; Zick was elected in his stead and signed a director's 
oath. Public announcement was made of the change, which 
indicated Zick was moving to Port Huron and was assuming full 
charge of plaintiff. No disclosure was made of Zick’s dealings 
with Michigan National, Stoddard, Fairles or the Trust; Ogden 
would not have sold to Zick had he known of such dealings. 


3 Agreement between Texas Research Corporation (Roberts) and Zick, June 
14, 1956. 
4 July 5, 1956, agreement between Zick and Trust, hereinafter in this opinion 
quoted in full. 
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Plaintiff had no knowledge of these dealings until the directors’ 
meeting of September 25, 1956, at which time, they were advised 
by Stoddard that the Trust owned 2/3 of plaintiff's stock, and 
with the approval of the State banking commissioner and the 
comptroller of currency, the Trust proposed voting its stock for 
liquidation of plaintiff, with Michigan National purchasing plain- 
tiff's assets, assuming its liabilities and personnel. Zick continued 
to buy plaintiff's stock and to leave it at Lansing with Fairles 
together with executed blank assignments until he acquired a 
little less than 2/8 of plaintiff's stock. He made a final account 
with the Trust of the funds furnished by Michigan National on 
September 14, 1956, and signed a resignation as director and 
president of plaintiff September 21, 1956. 

“5. July 5, 1956, when plaintiffs exhibit 8* was executed, 
Stoddard considered Zick to be the owner of a controlling interest 
in plaintiff and knew he would become its president. Stoddard’s 
purpose in making the deal with Zick was to be able to liquidate 
plaintiff and to absorb it into the Michigan National system. 

“There are many other facts in this voluminous record, some 
controverted and some uncontroverted; they have not been ig- 
nored by this court but rather eliminated as not pertinent to 
decision after analysis of the whole record. From these pertinent 
facts and the inferences logically to be drawn therefrom, this 
court concludes as follows: 

“1. There was discussion June 29, 1956, between Zick and 
Stoddard of a plan, scheme or agreement whereby Michigan 
National interests could obtain control of plaintiff. 

“2. This discussion became a plan, scheme or agreement 
July 5, 1956, with the execution of plaintiff's exhibit 8 to accomplish 
indirectly what Michigan National could not do directly on the 
open market, viz: acquire control of plaintiff for the purpose 
of its liquidation. 

“8. The transaction was handled through the Trust, not as 
a profitable investment for the Trust, except as that might become 
necessary to justify the investment, but rather because the Trust 
was available and suitable for the purpose. 

“4, The activities of Zick, Stoddard, the Trust and the other 
defendants with respect to plaintiff and its stock from July 5, 
1956, through September 25, 1956, were pursuant to and in ful- 
fillment of the plan of July 5, 1956.” 


Although, as we have indicated, we find support in the record for 
all of the facts precisely recorded by the trial judge and for the 4 basic 


4July 5, 1956, agreement between Zick and Trust, hereinafter in this opinion 
quoted in full. 
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conclusions which he reached, the recital quoted hardly gives the full 
flavor of this entire transaction. For example, it does not reveal the 
somewhat stubborn determination of the long-time president of Peoples 
Savings Bank, Ogden, when he found himself not “getting any younger” 
and decided to sell his bank stock, not to sell his stock other than to 
someone “in whom I have confidence as my successor for the good of 
the bank, its stockholders and the community of Port Huron.” Nor 
does it disclose the equal or greater stubbornness of Ogden’s codirectors 
in resisting the ultimately proposed dissolution. 

Nor does it reveal the astonishing rapidity of decision on the part 
of trustees of the Michigan National Bank Employees’ Profit Sharing 
Trust in authorizing the purchase of controlling stock in a bank the 
same day the matter was first broached. Or the equally surprising 
willingness of Mr. Zick to sign a purchase agreement when he personally 
had available less than a fourth of the funds it required him to pay. 

Thus, from the testimony, it appears that Mr. Howard J. Stoddard, 
president of the Michigan National Bank, first knew of Leonard Zick’s 
possible purchase of Ogden’s stock as a result of the conference on June 
29. Yet, it also appears from Mr. Stoddard’s testimony, that there was 
a meeting of the Employees’ Profit Sharing trustees following Mr. Zick’s 
visit on June 29, at which a complete report of the proposed transaction 
was made and Stoddard was given authority to purchase the controlling 
interest in the Peoples Bank at a price of not to exceed 10% over book 
value. 

Apparently, in ignorance of this decision but on the very next day, 
Mr. Zick signed an agreement which committed Mr. Ogden to sell his 
stock at $48 a share, in the sum total of not less than 10,100 and not 
more than 10,500 shares. Although subject to some conditions, the 
agreement also purported to bind Mr. Zick to pay a minimum of $434,- 
300 for the stock, and $5,000 was actually paid by him as earnest money. 

The record seems to disclose clearly that as of the date in question, 
Mr. Zick personally had no more than $80,000 in cash available for such 
a transaction. 

On July 5, however, an arrangement was put in writing which 
guaranteed the availability of the necessary cash. It was an agreement 
signed between Zick, personally, and Stoddard, as chairman of the 
Michigan National Bank Profit Sharing Trust. We quote it in full: 


“Lansing, Michigan 
“July 5, 1956 

“Mr. Leonard O. Zick 

“729 West South Street 

“Kalamazoo, Michigan 

“Dear Mr. Zick: 


“It is our understanding that you hold a Purchase Agreement 
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permitting you to buy no less than 10,100 shares and not more 
than 10,500 shares of common stock of the Peoples Savings Bank 
of Port Huron, Michigan, at a price of $43 per share. This pur- 
chase Agreement which you have obtained from Mr. Myron F. 
Ogden is dated June 30, 1956 and is good until August 28, 1956. 
We also understand that you have paid $5,000 as earnest money, 
to apply upon the purchase price upon consummation of the 
Agreement. 

“We are willing to reimburse you at this time for the $5,000 of 
earnest money in consideration of your agreeing to sell us at least 
10,100 shares but not more than 10,500 shares of the stock of the 
Peoples Savings Bank of Port Huron at a price of $43 a share. 
The earnest money will be applied as a part payment on the 
total purchase price. We will pay you a commission of $25,000, 
and also pay you $25,000 for the services rendered you by Mr. 
A. S. Roberts, President of the Texas Research Corporation of 
Kansas City, through whom you obtained this Stock Purchase 
Agreement. Prior to the closing date, we will make available 
to you funds required to purchase not less than 10,100 shares or 
more than 10,500 shares, and at the same time pay you the com- 
missions as outlined above. _ 

“We would also like you to obtain at least another 3,000 shares of 
stock in the Peoples Savings Bank of Port Huron at the same 
price of $43 per share, and will pay you a 10% commission for 
the purchase of this additional stock. We will be willing to pay 
you for this additional stock, in whole or in part, plus 10% 
commission, as soon as it is delivered to us in proper form. 


“Very truly yours, 
“Michigan National Bank Profit 
Sharing Trust 
“/s/ H. J. Stoddard 

“Chairman” 


“Accepted: 
“/s/ Leonard O. Zick” 


At the time of this contract, the Michigan National Bank Profit 
Sharing Trust agreement provided in part as follows: 


“9. The Executive Committee of the Bank shall act as Trustees 
and shall be responsible for the administrtion and investment 
of the funds in the “Michigan National Bank Profit Sharing Trust 
Account.’ The Trustees will not be entitled to any compensation 
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for services performed in connection with the Trust and will not 
be liable for any act or neglect with regard to the Trust, except 
their own wilful misconduct or gross negligence. A majority of 
the Trustees present at any meeting will constitute a quorum 
and a majority of the quorum may transact any business. The 
Trustees will keep accurate records of all contributions or other 
funds received by the Trust and of all investments of the Trust, 
and such other or further records as the Trustees deem necessary 
or convenient for the administration of the Trust. 


“10. The Trustees may use the funds in the ‘Michigan National 
Bank Profit Sharing Trust Account’ to purchase stock of the 
Michigan National Bank, or of any other bank or banking 
association, or of any lawfully organized and existing corporation, 
and at their discretion to sell such stock, or to hold such funds 
on deposit in the Bank. The Trustees are authorized to vote the 
stock purchased by the trust and registered in the name of the 
‘Michigan National Bank Profit Sharing Trust Account’ at all 
stockholders’ meetings of such banks and corporations. The 
Trustees are authorized to borrow funds to be used by the Trust 
if in their opinion it is advisable to borrow such funds, and to 
pledge assets of the Trust to secure such borrowings. 


“12. No part of the corpus or income of the Trust shall at 
any time revert to or in any way become the property of the 
Bank, nor shall such trust funds be used, directly or indirectly, 
for any purpose whatsoever other than the exclusive benefit of 
the eligible staff members or their estates. Other provisions of 
this Agreement may be amended by the Trustees, with the ap- 
proval of the Board of Directors of the Bank. 


“14. The ‘Michigan National Bank Profit Sharing Trust Ac- 
count’ is intended to meet the requirements of Section 165(a) 
of the Internal Revenue Code [26 U.S.C.A. § 165(a)] and therefore 
be exempt from Federal taxes on its income. Contributions to the 
‘Michigan National Bank Profit Sharing Trust Account’ will be 
subject to the limitations set forth in Section 23(p) of the Internal 
Revenue Code [26 U.S.C.A. § 23(p)] and therefore the amount 
to be credited to the ‘Michigan National Bank Profit Sharing Trust 
Account’ will be reduced to the extent necessary in any year to 
provide the maximum contributions for such year within such 
limitations.” 


From these quoted paragraphs, it appears that the trustees had the 
right to make “investments,” that this right included purchasing stock 
of both the Michigan National Bank “and of any other bank or banking 
association,” but that all such purchases must meet the requirement 
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that they not be used “directly or indirectly, for any purpose whatsoever 
other than the exclusive benefit of the eligible staff members or their 
estates.” 

A relevant portion of Mr. Stoddard’s testimony pertaining to the 
purposes of the July 5 agreement follows: 


“Q. Did your trustees on the 29th of June, Mr. Stoddard, 
discuss the purchase of Peoples Savings Bank stock as an invest- 
ment? A. Only as a temporary investment and as a means to 
an end. 

“Q. Of what end, sir? A. To merge it with the Michigan 
National Bank. 


“Q. Through liquidation? A. Yes. 


“Q. Any other way you could have done it? A. No, the 
only way we knew at the time that we could have made it a 
part of the Michigan National Bank was by a purchase of assets 
and assumption of liability. 


“Q. And that would involve a liquidation of the Peoples Sav- 
ings Bank? A. It would result in liquidation. The assets would 
be taken over into the Michigan National Bank and all of the 
deposits would be taken over to the bank and the liabilities would 
be assumed by the bank, yes. 


“Q. Did the trustees discuss these features of the proposal 
at that meeting? A. Yes, we did, or they did. 


“Q. They were talking about it as trustees or as members 
of the executive committee. A. They were talking about it in 
the latter sense first as trustees. The trust was the only one that 
could purchase the stock, the bank could not. 


“Q. And did the trustees at this meeting on June 29 discuss 
any advantage to the Michigan National Bank from this transac- 
tion? A. It did.” 


In pursuance of the July 5 agreement (although without disclosure 
of it to anyone in Port Huron so far as this record discloses), Zick 
proceeded to complete the purchase of the Ogden stock. Funds for 
this, and subsequent purchases, were placed at his disposal by the 
Michigan National Bank by transfer through the First National City 
Bank of New York, to the Chemical Corn Exchange Bank, to the Peoples 
Savings Bank of Port Huron. By July 20, Zick had possession of 10,439 
shares of Peoples Savings Bank stock as a result of the Ogden purchase. 
On July 20, he left said stock with a vice president of the Michigan 
National Bank in Lansing, along with a stock assignment signed by him. 

On July 24, Mr. Ogden (who had throughout the transaction been 
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assured that he was selling his stock to someone who was interested 
in the future of the Peoples Savings Bank and the future of Port Huron, 
and not to the Michigan National Bank) introduced Leonard Zick to 
his board of directors as his successor on the board who would thence- 
forth represent a majority interest of the bank’s stock, and suggested 
that he be elected president of the bank. As a result, Mr. Zick was elected, 

Mr. Zick, in turn, on that day and successive days, let it be known 
that he was enthusiastic about the future of the Peoples Savings Bank, 
and Port Huron, and that he intended, as quickly as possible, to move 
his family to Port Huron and take up a permanent residence there. 

On July 24, at that first meeting, Mr. Zick signed an oath of office 
as director of the bank, which recited: 


“Form S. B. D. 114 

“Oath of Director 
“State of Michigan 
“County of St. Clair 


“I, the undersigned, Director of the Peoples Savings Bank of 
Port Huron, Michigan, in the State of Michigan, do solemnly 
swear that I will diligently and honestly perform the duties of my 
office, and that I will not knowingly violate, or permit to be 
violated, any provisions of the Michigan financial institutions act, 
and that I am the owner in good faith and in my own right of 
shares of the capital stock of the Bank as required to qualify me 
for such office, standing in my name on the books of the bank, 
and that such stock is not pledged as security for any debt. 


“/s/ Leonard O. Zick 
“Leonard O. Zick” 


Although Zick requested resignations of all the members of the board 
of directors, none was forthcoming. 

Zick continued to function as president of Peoples Savings Bank 
until sometime in September, 1956. During the interim he continued 
to solicit and purchase Peoples Savings Bank stock at $43 a share, and 
he continued to represent to the community at large that he was the 
principal in the stock purchases. 

On September 14, Zick made his final accounting to the trust, showing 
that he had purchased 18,141 shares under the July 5 agreement. 
Stoddard called him and told him that was enough. On September 18, 
Stoddard met with the advisory board of Michigan National’s Port 
Huron branch, told them of the plan for liquidation of Peoples Savings 
Bank and received their approval. On September 14, he met with the 
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board of directors of Michigan National Bank and received their ap- 
proval likewise. 

On September 19, Zick first revealed Michigan National's interest in 
the Peoples Savings Bank stock to Marshall Campbell, chairman of 
Peoples Savings Bank’s board of directors. Zick told him that he had 
sold his stock to the Michigan National trust, that he was giving Stoddard 
his resignation, and that Stoddard would be at the September 25, 1956, 
meeting of the board to announce his plans. 

At the meeting on September 25, Mr. Stoddard was present, Mr. Zick 
was not. Stoddard announced the ownership by the trust of 2/3 of the 
stock of Peoples Savings Bank, and the intention of voting the stock for 
dissolution. He told the directors that the assets would be purchased 
by Michigan National Bank at a price sufficient to pay each Peoples 
Savings Bank shareholder $48 a share for his stock. He also announced 
that Michigan National Bank would assume all deposits, assets and 
liabilities, take in all the Peoples Savings Bank employees (with full 
service credits for pension purposes), and make places on the advisory 
board for all directors. 

At the meeting, Director McMorran asked Mr. Stoddard why he 
bought the Peoples Savings Bank. McMorran testified thus about 
the exchange. 


“Q. Did anyone ask Mr. Stoddard why he had bought the 
Peoples Savings Bank? A. Yes, sir, I did. 


“Q. Did he answer? A. Yes, he did. 


“Q. What did he say? A. He said—I can’t give the chron- 
ology, but he said that one reason they bought the bank was to 
prevent control from falling into the hands of individuals in 
Detroit or Chicago indicating that they were perhaps undesirable, 
presumably, to the community. Further, that his aim or his 
ambition was to see that the Michigan National Bank expand 
and expand and in effect to become the Bank of America of 
Michigan. 

“Q. Did he explain what he meant by that? A. I think 
in explanation he said perhaps I can illustrate by quoting from 
Tolstoy to the effect that when a man has 1 acre he wants 2, 
when he has 2 acres he wants 3 and when he has 8 acres he wants 
4 but a dog is satisfied with only 1. 


“Q. Did he give any other explanation of the purpose or the 
reason that he had bought the Peoples Savings Bank? A. Yes, 
he indicated that the day of the small bank, in fact, he said that 
the day of the small bank is doomed and the smaller banks could 
not compete with larger and more efficient institutions.” 

The directors nonetheless were unpersuaded and filed this suit in 
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chancery meanwhile seeking and being granted temporary injunctive 
relief against the threatened dissolution. 

We find from this record that there was a plan formulated by the 
defendants to acquire 2/3 of the stock of Peoples Savings Bank; that 
the principal party in interest was the Michigan National Bank as 
represented by its president and the executive committee of its board 
of directors; that the purpose of the plan was the dissolution of Peoples 
Savings Bank for the economic benefit of Michigan National’s Port 
Huron branch; that, in the events which have been related, defendant 
Zick and defendant Michigan National Bank Profit Sharing Trust were 
used as agents by the principal Michigan National Bank to accomplish 
the stock acquisition and to attempt the liquidation of the Peoples Sav- 
ings Bank. 

The plan described above violated the statutory or common law 
of the State of Michigan in a number of ways: 


1) The plan required defendant Zick to execute a false oath as a 
member of the board of directors of Peoples Savings Bank in violation of 
Sections 63 and 64 of the Michigan financial institutions act (C.L.1948, 
$ § 487.63, 487.64 [Stat.Ann. 1957 Rev. §§ 23.803, 23.804]). These 


sections read: 


“Sec. 63. Every director shall be the bona fide owner in his 
own right of shares of the capital stock of such bank, having a 
par value in the aggregate of not less than 1,000 dollars: Provided, 
however, That every director in a bank having a capital of 25,000 
dollars or less shall be the bona fide owner in his own right of 
shares of the capital stock of such bank, having a par value in the 
aggregate of not less than 300 dollars. 

“Sec. 64. Every director when elected shall take and sub- 
scribe an oath that he will diligently and honestly perform his 
duties in such office, and will not knowingly violate, or permit to 
be violated, any provisions of this act, and that he is the owner 
in good faith and in his own right of stock in the bank, as required 
to qualify him for such office, standing in his name on the books 
of the bank, and that such stock is not pledged as security for 
any debt. Such oath shall be transmitted to the commission for 
filing.” 


At the time Zick took the oath as director and became president, 
it is plain that he was not “the owner in good faith and in his own right” 
of a single share of Peoples Savings Bank stock. 


2) The plan required defendant Zick to violate his oath of office 
requiring that he “honestly perform his duties,” by perpetrating a false 
masquerade as Peoples Bank president upon the bank and the directors 
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and stockholders thereof as to whom he stood in a fiduciary relationship, 
while he was actually serving as agent of a competitor bank and was 
seeking to destroy the institution he purported to serve. 

The representations made by defendant Zick as to majority stock 
ownership, interest in Port Huron, intention to live there and perform 
his duties as bank president smack of common-law fraud. They were 
false. He knew it when he made them. They were material. They 
were intended to be relied upon, and they were. We note, of course, 
that no stockholder who sold his stock to defendant Zick is before 
us as a plaintiff. But the obligation of honest performance of duties 
on the part of a bank president under the statute cited runs to the bank 
itself, as well as to its stockholders as individuals; and the bank, through 
its duly constituted board of directors, is the plaintiff in the chancery 
action. 

8) The plan required the voting of 2/83 of the Peoples Savings Bank 
stock for dissolution, under C.L.1948, § 487.99 (Stat.Ann.1957 Rev. 
§ 23.852). The specific statutory language applicable to these facts is: 


“The provisions of this section with respect to publication of 
notice shall not apply to any bank in voluntary liquidation which 
disposes of sufficient of its assets to a state or national bank to 
pay its creditors in full, or in case all of the liabilities are assumed 
by such state or national bank.” 


The circuit judge found that the plan was “an attempt to circumvent 
the true application of the provisions of the financial institutions act 
with respect to voluntary liquidation and sale of assets.” He allowed 
amendments of plaintiff's pleadings after the close of the trial to conform 
them to the proofs on this point. 

The State banking commissioner has exclusive jurisdiction to institute 
all involuntary proceedings to dissolve a bank. C.L.1948, § § 487.115 
to 487.123 (Stat.Ann. § § 23.868 to 23.876); American State Bank of 
Detroit v. Aaron, 271 Mich. 147, 260 N.W. 141, 100 A.L.R. 1266; Stewart 
v. Algonac Savings Bank, 263 Mich. 272, 248 N.W. 619. No such pro- 
ceedings are involved herein. 

We might well agree with the circuit judge that this record does not 
disclose “voluntary” dissolution as contemplated by the Michigan finan- 
cial institutions act (C.L.1948, § 487.99 [Stat.Ann.1957 Rev. § 23.852]). 

It is obvious from this record that the bank dissolution contemplated 
by defendants’ plan pertained to a successful banking institution which 
was in no financial trouble. It also appears that the proposed voting 
of the trust’s shares of stock for dissolution was at the dictation of the 
executive committee of the Michigan National Bank, and not a “voluntary” 
act of the trust itself in the exclusive interest of its beneficiaries. 
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We do not, however, agree with the circuit judge in planting decision 
of this case upon this issue. The issue was not pleaded, briefed or 
argued at hearing below. It was first raised in the circuit judge’s opinion 
after close of proofs, at which time plaintiff and the attorney general 
were given an opportunity to amend their pleadings. The discretion 
given the circuit judge by Michigan Court Rule No. 25 and C.L.1948, § 
616.1 (Stat.Ann. § 27.838), is broad; but we believe that the issue was 
one of substance and that, if amendment were to be allowed in the 
interest of justice, defendants should likewise have been given opportunity 
to answer, reopen proofs, and brief and argue the issue prior to decision. 


We refrain from granting such an opportunity as to this issue now 
only because we consider our holdings as to other issues entirely dis- 
positive of the litigation. 

4) The plan as formulated and executed represented a violation of 
the Michigan National Profit Sharing Trust agreement by its trustees 
and an ultra vires use of the trust as an instrument of Michigan National 
Bank policy. 

In this regard, we take note of defendants’ affirmative defenses: 

a) That the trust was authorized to invest in stock of other banks; and 

b) That the trust was an affiliate of a national bank within the 
meaning of 12 U.S.C.A. § 22la. 

The purchase of Peoples Savings Bank stock was not an “investment” 
within the terms of the trust agreement. On the contrary, it clearly 
represented a use of trust funds for a purpose other than “the exclusive 
benefit of the eligible staff members.” The record shows that this 
purchase was made for the purpose of liquidation of plaintiff bank and 
for the benefit-of Michigan National Bank. The lack of concern for the 
terms of the trust agreement is amply demonstrated by the fact that 
the result of all of the written contracts in the transaction would be a 
substantial net loss to the trust. The purchase was clearly beyond the 
authority given the trustees by the trust agreement. 

In saying this, we are cognizant of the fact that in this litigation no 
beneficiary of the trust is shown to be complaining; and that the record 
discloses much testimony calculated to show that Michigan National's 
president, Stoddard, intended that the trust fund would ultimately 
achieve a quick profit on this deal. His cross-examination shows this 
question and answer: 


“Q. Now, compensated, would you care to explain that? You 
felt the trust should be compensated; you mean because it did this 
job for the Michigan National Bank it should be compensated? 
A. Yes, I thought the trust had a right because it had purchased 
the stock, it had assembled the stock, so the trust in offering the 
stock to the Michigan National Bank should receive a profit for 
that work which the trust had done, yes.” 
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In our view, however, neither of these facts justifies the use of the 
trust as an instrument of the bank’s economic policy in violation of 
the clear prohibition of the trust agreement. 

Nor do we believe that the trust can be held to be a national bank 
affiliate within the meaning of 12 U.S.C.A. § 22la (b). The relevant 
language is, “the term ‘affiliate’ shall include any corporation, business 
trust, association, or other similar organization.” The Michigan National 
Profit Sharing Trust agreement shows this to be organized as a tax-exempt 
employee pension trust. It is not a corporation or association. Equally, 
it is not a “business trust” or “other similar organization.” The business 
or Massachusetts trust represents the employment of the form of a 
common-law trust for the purpose of carrying on business enterprises. 
Goldwater v. Oltman, 210 Cal. 408, 292 P. 624, 71 A.L.R. 871. Such 
trusts are generally taxable under the internal revenue code. Hecht v. 
Malley, 265 U.S. 144, 44 S.Ct. 462, 68 L.Ed. 949. 

The Michigan National Profit Sharing Trust agreement grants no 
power to the trustees to engage in business generally. And the agreement 
is drawn specifically to take advantage of Federal tax exemption under 
the internal revenue code. 

We believe the trust to be an employee pension trust established 
and specifically authorized by State law. C.L.1948 and C.L.S.1956, 
§ 555.301 et seq. (Stat.Ann.1957 Rev. § 26.82 [1] et seq). While it has 
been designed to take advantage of tax exemption under the Federal 
internal revenue code (Int.Rev.Code 1954, § 401, 26 U.S.C.A. § 401), 
it is neither a national bank affiliate nor holding company under 12 
U.S.C.A. § 22la, nor organized or chartered under any Federal statute. 

The relationship of this trust to the Federal government is accurately 
portrayed by language of the United States supreme court in Morgan v. 
Commissioner of Internal Revenue, 309 U.S. 78, 80, 626, 60 S.Ct. 424, 
426, 84 L.Ed. 585, 1035: 


“State law creates legal interests and rights. The federal 
revenue acts designate what interests or rights, so created, shall 
be taxed.” 


5) Since we hold that the principal in the acquisition of this stock 
was at all times the Michigan National Bank, we should also point out 
that the purchase was violative of both State and Federal law. 

Thus, where State law (C.L.S.1956, § § 450.10, 450.94 [Stat.Ann.1959 
Cum. Supp. § § 21.10, 21.95}) does not permit any corporation to own 
bank stock (except in circumstances not involved herein), a Federal 
statute (12 U.S.C.A. § 24) prohibits national banks from purchasing 
the stock of any other corporation.’ This latter fact, however, does not 


5 For similar prohibitory language as to State banks, see C.L.S.1956, § 487.33 
(Stat. Ann. 1957 Rev. § 23.761). 
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prevent the Michigan attorney general from enforcing a Michigan law. 
Cf. Noel Estate, Inc. v. Commercial National Bank in Shreveport, 5 Cir., 
232 F.2d 483; Thompson v. Saint Nicholas National Bank, 146 U.S. 240, 
13 S.Ct. 66, 36 L.Ed. 956. 


As far as our present case is concerned, the Federal law and the State 
law both prevent the Michigan National Bank from doing either directly, 
or by agent, that which it set out to accomplish by the plan described. 
We find no conflict between these statutes. 


National banks are subject to State laws which do not interfere with 
the purposes of their creation, or conflict with express powers given 
them by Federal law. First National Bank in St. Louis v. State of Missouri, 
263 U.S. 640, 44 S.Ct. 218, 68 L.Ed. 486. 


We now turn to the basic purpose of the plan. Simply stated, it was 
for defendants to acquire the necessary stock of plaintiff bank in order 
to vote dissolution and thus eliminate a competitive bank for the purpose 
of leaving Michigan National’s Port Huron branch as the only institution 
in the general banking business in Port Huron. 


Michigan’s anti-monopoly laws provide: 
“That a trust is a combination of capital, skill or arts by 2 or 
more persons, firms, partnerships, corporations or associations of 


persons, or of any 2 or more of them, for either, any or all of the 
following purposes: 


“1. To create or carry out restrictions in trade or commerce; 


° oO o oO oO ° 
“5. . . . Every such trust as is defined herein is declared to 
be unlawful, against public policy and void: .. .” C.L.1948, § 


445.701 (Stat.Ann. § 28.31). 

“All combinations of persons, copartnerships, or corporations 
made and entered into for the purpose and with the intent of 
establishing and maintaining or of attempting to establish and 
maintain a monopoly of any trade, pursuit, avocation, profession 
or business, are hereby declared to be against public policy and 
illegal and void.” C.L.1948, § 445.762 (Stat.Ann. § 28.62). 


Monopoly may be said to be the result of the practical elimination 
of effective business competition which thereby creates a power to 
control prices to the harm of the public. Attorney General ex rel. James 
v. National Cash Register Co., 182 Mich. 99, 148 N.W. 420; Love v. 
Kozy Theatre Co., 193 Ky. 336, 236 S.W. 243, 26 A.L.R. 364; Pocahontas 
Coke Co. v. Powhatan Coal & Coke Co., 60 W.Va. 508, 56 S.E. 264, 
10 L.R.A.,N.S., 268. 
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It appears beyond question that this was the defendants’ objective 
in relation to the field of general banking in Port Huron. 

Practices such as price fixing, division of markets, group boycotts 
and tying arrangements have been held to be unlawful in and of them- 
selves. United States v. Socony-Vacuum Oil Co., Inc., 310 U.S. 150, 218, 
60 S.Ct. 811, 84 L.Ed. 1129; International Salt Co., Inc. v. United States, 
$32 U.S. 392, 68 S.Ct. 12, 92 L.Ed. 20; Northern Pacific Railway Co. v. 
United States, 356 U.S. 1, 5, 78 S.Ct. 514, 2 L.Ed.2d 545. 

See, also, Hunt v. Riverside Co-Operative Club, 140 Mich. 538, 
104 N.W. 40. 

Similarly, an agreement or scheme, the manifest object of which is 
to acquire control over a competitor through its capital stock for the 
purpose of extinguishing competition, is per se in violation of the anti- 
monopoly laws. United States v. American Tobacco Co., 221 U.S. 106, 
$1 S.Ct. 632, 55 L.Ed. 663; Northern Securities Co. v. United States, 
193 U.S. 197, 327, 24 S.Ct. 436, 48 L.Ed. 679; United States v. Crescent 
Amusement Co., 323 U.S. 173, 188, 189, 65 S.Ct. 254, 89 L.Ed. 160. 


See, also, Bigelow v. Calumet & Hecla Mining Co., C.C.W.D.Mich. 
N.D., 155 F.869. 

It would appear that defendant’s plan to acquire 2/3 of the stock in 
order to vote dissolution of plaintiff bank for the purpose of eliminating 
its only general banking competition represented a per se violation of 
the quoted provisions of the Michigan anti-monopoly statutes. 

Defendants, however contend: 1) that the Michigan anti-monopoly 
law does not apply to banking; 2) that the Federal anti-monopoly laws 
pre-empt the entire field of interstate commerce; and 3) that the Federal 
banking statutes pre-empt the field and deprive this Court of jurisdiction 
over the parties. 

As to the first of these arguments, it is clear that the State anti- 
monopoly laws contain no specific exemption as to banking. Nor is 
banking, in our view, generally exempt from the anti-monopoly laws. 
Transamerica Corporation v. Board of Governors of Federal Reserve 
System, 3 Cir., 206 F.2d 168, certiorari denied 346 U.S. 901, 74 S.Ct. 
225, 98 L.Ed. 401; United States v. The Mortgage Conference of New 
York, 1948-1949 Trade Cases, § 62.273; United States v. Morgan, D.C., 
118 F.Supp. 621; State ex rel. Hadley v. Bankers’ Trust Co., 157 Mo.App. 
557, 188 S.W. 669; Berle; “Banking under the Anti-Trust Laws,” 49 
Col.L.Rev. 589. 


In this regard, we note Toulmin’s argument that banking should not 
be subject to anti-monopoly controls: 


“Banking is not a business in which monopoly is ever possible. 
It primarily deals with the furnishing of personal services of which 
banking is a superb example. You can no more monopolize 
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personal services and its quality, which varies with individuals, 
than you can monopolize any other product of nature. 

“Money is so fluid that if it were in the hands of 1 person in 
the morning, to use it, it would be necessary to distribute it widely 
by nightfall. The anti-trust laws should only apply to predatory 
practices, agreements, or combinations which are per se restrictive 
and illegal outside of the question of monopoly. Under such 
considerations with such matters properly regulated, the size 
of the bank should be of secondary consideration.” (Emphasis 
supplied.) 5 Toulmin’s Anti-Trust Laws, Banking, p. 57. 


The businessman refused a loan by his home-town bank might be hard 
to convince that banking monopoly is never possible. And the italicized 
sentence appears to us to imply that claim of exemption of banking rests, 
at least in part, upon the suggestion that the practices referred to by 
Toulmin do not occur in the banking field. This record presents much 
evidence to the contrary. 

Much of the Toulmin argument, however, is based upon the com- 
prehensive character of Federal and State regulation of banking. De- 
fendants claim that the Michigan financial institutions act (C.L.1948 and 
C.L.S. 1956, § 487.1 et seq. [Stat.Ann.1957 Rev. § 23.711 et seq.]) is such 
a comprehensive act, and that since it was adopted after the Michigan 
anti-monopoly statutes (C.L.1948, § 445.701 et seq. [Stat.Ann. § 28.31 
et seq.]), it must be held to have superseded and repealed any possible 
effect these latter statutes might have as to banking. 


It is clear that just as the anti-monopoly act contained no specific 
exemption as to banking, neither does the Michigan financial institutions 
act contain a specific exemption as to monopoly. The addition of such 
exemption, if consistent with legislative intent, is so simple and so much 
to be expected, that the omission seems to us of great significance in 
determination of this issue. 

Nor does our examination of the scope of the Michigan financial 
institutions act uphold the “comprehensive” argument advanced to us 
by defendants. For example, the power vested in the banking com- 
missioner by Sections 99 and 112 of the Michigan financial institutions act 
(C.L.1948, § § 487.99, 487.112 [Stat.Ann.1957 Rev. §§ 23.852, 28.865]) 
appears to be the examination of the proposed liquidation for the purpose 
of protecting depositors and creditors. If the public is protected from 
the sort of monopolistic practice in banking demonstrated in this case, 
the protection is not to be found in the Michigan financial institutions act. 

Defendants likewise argue with vehemence that in many other 
situations under express authority of the banking commissioner and 
authorization of the Michigan financial institutions act, 1-bank cities 
have been created or are being maintained in Michigan. We have no 
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doubt that the Michigan financial institutions act has established, as a 
matter of State policy, a concern for the stability and economic soundness 
of the banks in the State. These considerations have in some situations 
been placed above the maintenance of free and unlimited competition. 
We recognize, too, this State policy must be read in conjunction with any 
application of the anti-monopoly law to banking. 

The purpose, however, is to protect the public against imprudent 
banking, not “to deter competition or foster monopoly.” Moran v. State 
Banking Commissioner, 322 Mich. 230, 248, 33 N.W.2d 772, 778. 

What prevents the application of this argument to this case is the fact 
that Port Huron was supporting, and obviously could continue to support, 
2 general banking institutions. This was not a liquidation founded on 
economic necessity or demanding State approval on grounds of protec- 
tion of depositors or creditors of any bank. 

Nor do we have before us any fact situation presenting the question of 
creation of monopoly through voluntary merger of previously competitive 
banks with banking commission approval under procedures established 
by the Michigan financial institutions act. While declining to pass on an 
issue clearly not before us, we note that if there are, or have been, other 
unrestrained violations of the anti-monopoly laws, this fact could be of 
no benefit to defendants. Society of Good Neighbors v. Mayor of 
Detroit, 324 Mich. 22, 36 N.W.2d 308. Attorney General ex rel. James v. 
National Cash Register Co., supra. 


Repeals by implication are generally not favored. Washtenaw 
County Road Commissioners v. Public Service Commission, 349 Mich. 
663, 85 N.W.2d 134; People v. Buckley, 302 Mich. 12, 4 N.W.2d 448; 
Edwards v. Auditor General, 161 Mich. 689, 126 N.W. 8538. And we 
find nothing in the history or language of these 2 pieces of legislation 
to support an argumuent of legislative intention of implied repeal. 

We hold that the Michigan financial institutions act did not either 
expressly or by implication exempt banking from the operation of the 
Michigan anti-monopoly laws. 

Nor do we believe that in this fact situation the Federal Clayton 
and Sherman acts® so pre-empt the field of monopoly regulation as to 
deny State-court jurisdiction. 

Michigan has long prohibited monopolies both under common law 
(Richardson v. Buhl, 77 Mich. 632, 43 N.W. 1102, 6 L.R.A. 457; Hunt v. 
Riverside Co-Operative Club, supra, 140 Mich. 548, 104 N.W. 44); and 
by statute (C.L.1948 § 445.701 et seq. [Stat.Ann. § 28.31 et seq.]); 
Attorney General ex rel. James v. National Cash Register Co., supra; 


6 Clayton Act of October 15, 1914 (ch. $23, 38 Stat. 730, as amended, 15 U.S. 
C.A. § 12 et seq. 

Sherman Act of July 2, 1890 (ch. 647, 26 Stat. 209, as amended, 15 U.S.C.A. 
§§ 1-7, 15 note. 
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Mulliken v. Naph-Sol Refining Co., 302 Mich. 410, 4 N.W.2d 707. 

Beginning in 1899, the common-law prohibition was translated into 
statutory form. Anti-monopoly statutes are an exercise of the police 
power of the State. German Alliance Ins. Co. v. Hale, 219 U.S. 307, 31 
S.Ct. 246, 55 L.Ed. 229; Associated Merchants of Montana v. Ormesher, 
107 Mont. 530, 86 P.2d 1031. While in many ways our Michigan statute 
parallels and augments the Clayton and Sherman acts, in no way does 
it conflict with them. 

Further, the monopolistic practice sought to be restrained in these 
cases is predominantly local in its effect. We recognize, of course, that 
all banking has some aspects of interstate commerce. But 90% of the 
depositors and of the transactions with which the plaintiff bank and the 
Port Huron branch of defendants’ bank are concerned are purely local. 
The effect of removing general banking competition as to interest on 
deposits and bank charges on individual and commercial loans will 
be overwhelmingly local. 

The courts have repeatedly recognized the jurisdiction of the State 
to enforce its own anti-monopoly legislation in situations where the 
effect of the monopoly was primarily intrastate. Standard Oil Company 
of Kentucky v. State of Tennessee ex rel. Cates, 217 U.S. 413, 30 S.Ct. 
548, 54 L.Ed. 817; State of Texas v. Standard Oil Co., 180 Tex. 313, 107 
S.W.2d 550; State v. Racine Sattley Co., 63 Tex. Civ.App. 663, 134 
S.W.400. 

Finally, defendants argue that the Michigan anti-monopoly statute 
cannot be applied to them because of the overriding effect of the Federal 
banking laws. 

We note that the victim of defendant’s plan was a State bank, that 
the impact of the monopoly sought to be created would be overwhelm- 
ingly local, and that all of the parties with the single exception of the 
Michigan National Bank are State residents or institutions created 
under and governed by State law. 

As we have indicated above, the agency used for the execution of this 
plan, the Michigan National Bank Profit Sharing Trust, is, in our view, 
neither a national bank affiliate under 12 U.S.C.A. § 22la(b), nor an 
organization organized under or regulated by Federal law. As to it, and 
the balance of the parties other than defendant Michigan National Bank, 
State laws are plainly enforceable. (Indeed, if defendants’ denial that 
the trust was used as an agent by Michigan National Bank be accepted, 
there is real doubt as to whether there is any alternative Federal juris- 
diction at all.) 

What is left for our consideration as to this question is whether 
or not the State courts of Michigan can enjoin a violation of State law 
committed by a Federally chartered bank. 

We do not have pointed out to us any State-Federal legal conflict. 
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Nor do defendants cite to us any Federal statute which authorizes the 
acts which we have held the State law to forbid (with, of course, the 
exception of 12 U.S.C.A. § 221a, previously held inapplicable). 

Michigan, by enjoining a national bank from destroying a State bank 
by violation of State laws, does not purport to interfere with Federal 
regulation of a Federal agency. It merely says that the Federal agency, 
as it operates within the State of Michigan, must obey State laws passed 
under the State’s police power which in no way conflict with applicable 
Federal policy. Lewis v. Fidelity & Deposit Co. of Maryland, 292 U.S. 
559, 54 S.Ct. 848, 78 L.Ed. 1425. 


The United States supreme court has put the matter this way: 


“National banks are brought into existence under federal legis- 
lation, are instrumentalities of the federal government and are 
necessarily subject to the paramount authority of the United 
States. Nevertheless, national banks are subject to the laws of a 
state in respect of their affairs, unless such laws interfere with 
the purposes of their creation, tend to impair or destroy their 
efficiency as federal agencies, or conflict with the paramount 
law of the United States. National Bank v. Commonwealth, 9 
Wall. 353, 362, 19 L.Ed. 701; Davis v. Elmira Savings Bank, 161 
U.S. 275, 283, 16 S.Ct. 502, 40 L.Ed. 700.” First National Bank 
in St. Louis v. State of Missouri, 263 U.S. 640, 656, 44 S.Ct. 218, 
215, 68 L.Ed. 486. 


And Mr. Justice Holmes, in an intrastate commerce case, illustrated 
the principle further: 


“It hardly would be an answer to an indictment for forgery 
that the instrument forged was a foreign bill of lading, or for 
assault and battery, that the person assaulted was engaged in 
peddling goods from another state.” Standard Oil Company of 
Kentucky v. State of Tennessee, 217 U.S. 418, 422, 30 S.Ct. 548, 
544, 54 L.Ed. 817. 


We do not believe that anything we have said herein is in any way 
inconsistent with prior consideration of somewhat related problems in 
Attorney General ex rel. State Banking Commissioner v. National Bank 
of Detroit, 388 Mich. 610, 61 N.W.2d 804, where this Court held that 
it was without jurisdiction to enforce a Federal law against a national 
bank. ; 

The remaining question is whether or not the Federal banking statutes 
constitute such a comprehensive scheme of Federal bank regulation 
as to pre-empt State anti-monopoly action against any national bank. 


Much of what we have previously said in relation to the same argu- 
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ment applied to the Michigan financial institutions act is equally applic- 
able to the Federal banking laws. As we read them, they neither 
authorize what was attempted in this situation nor afford the regulatory 
body the power to restrain it. 

We do not find in the Federal banking statutes a scheme of regulation 
which includes either permission for or restriction against monopoly 
practices in banking. 

For the reascns we have outlined, we hold that both the objective 
and the means of execution of defendants’ plan were in violation of 
Michigan’s law. The circuit judge was correct in holding that the plan 
he found established by the testimony was an illegal conspiracy. Plain- 
tiffs in both cases carried the burden of proof of showing “a combination 
of two or more persons by some concerted action to accomplish some 
criminal or unlawful purpose, or to accomplish some purpose not in 
itself criminal, by criminal or unlawful means.” Veriden v. McLeod, 
180 Mich. 182, 191, 146 N.W. 619, 622. 


The proofs show ample grounds both for the plaintiffs chancery 
action for equitable relief and the attorney general’s action in quo war- 
ranto in discharge of his statutory duty under Section 2 of Act No. 255, 
P.A.1899 (C.L.1948, § 445.702 [Stat.Ann. § 28.32]), and under Section 13, 
subds. 2 and 5, of the quo warranto chapter of the Judicature Act 
(C.L.1948, § 638.13, subds. 2 and 5 [Stat.Ann. § 27.2327, subds. 2 and 5]). 
First National Bank in St. Louis v. State of Missouri, supra; First National 
Bank of Bay City v. Fellows, 244 U.S. 416, 37 S.Ct. 734, 61 L.Ed. 1288, 
reversing Attorney General ex rel. Union Trust Co. v. First National 
Bank of Bay City, 192 Mich. 640, 159 N.W. 335. 

In our view of these cases, we find no substantial State or Federal 
constitutional issue presented. 

Finally, as to damages in the chancery action, the circuit judge found 
that “there is no direct proof in the record that the acts of defendants 
caused any loss of deposits in plaintiff; plaintiff relied on expert testimony 
alone to establish causation.” He concluded by holding that plaintiff 
had not met the burden of proof as to damages. 

Our review of the record finds us in agreement with the circuit 
judge’s view of the evidence pertaining to claims of damages due to 
plaintiff's decline in total deposits. We note, of course, expert witness 
tabulations of Peoples Savings Bank deposits showing a decline in total 
deposits in the period following announcement of the defendant’s scheme 
for dissolution. But we also note a decline in total deposits for the 
Michigan National Bank and a group of comparable banks during the 
same period. 

While it appears that the Peoples Savings Bank total deposits index 
declined to a greater percentage than did the other 2 indices, the record 
is devoid of evidence which indicates that this excess decline was caused 
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by the announcement of defendants’ scheme. As the circuit judge noted, 
we find no testimony which asserts that any specific account or accounts 
were lost thereby. Even more compelling on this score is the cross- 
examination of plaintiff's witness Alfred S. Cudlip, executive vice pres- 
ident of plaintiff in charge of operations. Cudlip was asked to analyze 
the drop of Peoples Savings Bank total deposits between September 26, 
1956, and December 31, 1956, during a period when the impact of the 
announcement of the prospective Michigan National take-over would 
have been greatest. He identified such items as a $283,900 decrease 
representing Christmas club payments and an $87,000 withdrawal by 
defendant Zick of his previous deposit as reflected in the decline. He 
also identified a drop of $868,000 in time deposits as a decline in public 
fund deposits which followed their normal pattern; and gave similar 
testimony pertaining to a decrease in U.S. government demand deposits 
of $138,000, and U.S. bank demand deposits of $46,000. Thus, the bank 
executive in charge of plaintiff's operation identified $1,422,900 of the 
$1,667,000 decline in deposits in the crucial 3 months’ period as due to 
normal operation, or specifically unrelated to announcement of the 
defendants’ scheme. And he failed likewise to show specific causal 
relationship as to the balance of the drop. None of the expert testimony 
pertaining to growth curves and probabilities served to counter these 
admissions. 


Plaintiff relies as to this issue upon the rule of damages to business 
stated in Allison v. Chandler, 11 Mich. 542, and reiterated by this Court 
in Muskegon Agency, Inc. v. General Telephone Company of Michigan, 
350 Mich. 41, 85 N.W.2d 170. We have applied herein the rule of these 
2 cases Plaintiff's claims as to damages fail, however, not because the 
evidence presented did not achieve an impossible exactness and certainty 
as to amount of damage, but because the total record failed to convince 
the circuit judge, and fails to convince us, that the decline in deposits 
shown was caused by the announcement of the contemplated dissolution. 


There is no question in our minds but that there is ample proof of 
impending damage in the planned dissolution of the bank to warrant the 
injunctive relief sought. But as to specific money damages in the course 
. of operations, we agree with the circuit judge that plaintiff failed to 
carry the burden of proof. It seems very likely that the nature of 
Michigan National’s announcements which promised assumption of all 
obligations and liabilities, and continuation of employment of all Peoples 
Savings Bank personnel, tended to mitigate in part the impact which the 
announcement of dissolution might otherwise have had. The prompt 
temporary injunctive relief rendered in this case may likewise have 
helped to prevent damage. 

To turn now to the question of relief in the chancery action, we affirm 
the decree of the chancellor in the finding of an illegal conspiracy and 
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in the granting of injunctive relief. Glover v. Malloska, 238 Mich. 216, 
213 N.W. 107, 52 A.L.R. 77; Hunt v. Riverside Co-Operative Club, supra; 
Dunbar v. American Telephone & Telegraph Co., 224 Ill. 9, 79 N.E. 423. 


We also affirm the order of divestiture and the appointment of a 
receiver to sell the Peoples Bank stock at public sale to prevent the 
completion of the scheme for destruction of Peoples Bank. Standard Oil 
Company of New Jersey v. United States, 221 U.S. 1, 31 S.Ct. 502, 55 
L.Ed. 619; United States v. Union Pacific Railroad Co., 226 U.S. 61, 
33 S.Ct. 53, 57 L.Ed. 124; Schine Chain Theatres, Inc. v. United States, 
334 U.S. 110, 68 S.Ct. 947, 92 L.Ed. 1245. As indicated in the body of 
the opinion above, however, we conclude that no defendant should be 
allowed to bid at the public sale. 

We agree with the circuit judge in holding that none of the wrong- 
doers should be entitled to profit from his wrongs. We affirm the decree 
in ordering defendant Zick to repay $2,056.09 salary paid him by plain- 
tiff bank, and in awarding damages of $560 for unnecessary audit expense 
against all defendants. As to the $25,000 fee paid to Roberts, the record 
shows he was not a party to the conspiracy. Further, he is not a party 
to this litigation. Plaintiff did not pay this fee and may not recover it. 


Likewise, Zick’s fees from the purchase of Peoples Bank stock were 
not paid by plaintiff and may not be awarded to it. We do, however, 
regard them as recoverable by defendant trust for the benefit of the 
trust beneficiaries, but not in this action. 

The decree should provide for the dividends on the stock now held by 
the clerk of the court to be paid to the successful bidder at public sale. 


The purpose of the public sale should be to effect divestiture by 
defendants of all interest in and control of Peoples Savings Bank stock. 
The proceeds of the sale up to $43 a share should be used to reimburse 
defendant Michigan National Bank Profit Sharing Trust. 

Any proceeds over $43 per share realized from the stock sale should 
be impounded by the receiver and held by him as constructive trustee 
for the benefit of claimants of such funds (including present parties and 
former stockholders ) in future proceedings. 

In the event of failure of receiver to secure the minimum bid of $43 
a share, the chancellor should, on petition filed by the receiver, entertain 
alternative plans for divestiture not inconsistent with this opinion and 
enter such further orders as may be required. 

The decree of the circuit judge is affirmed as modified. 

Judgment in the quo warranto action granting similar relief in terms 
of injunction, receivership and divestiture may be entered against all 
defendants. People ex rel. Attorney General v. Michigan Bell Telephone 
Co., 246 Mich. 198, 224 N.W. 438; People ex rel. Attorney General v. 
Michigan Sanitarium & Benevolent Ass’n, 151 Mich. 452, 115 N.W. 428. 
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Plaintiff in the chancery action having prevailed in all aspects of this 
appeal, except as to proof of damage, may have costs and attorney fees 
(not including fees as to expert witnesses on damages) apportioned to 
reflect our affirmance as to this issue. The cause is remanded for such 
apportionment by the chancellor, and for the further proceedings called 
for by the decree as modified. 

No costs are allowed in the quo warranto proceeding—only public 
questions being involved. 

DETHMERS, C.J., and CARR, KELLY and SMITH, JJ., concur. 

SOURIS, J., took no part in this decision. 


State Law Governs Divestiture of 
Federal Tax Liens 


The Supreme Court of the United States in a five to four 
decision which evoked a sharp dissenting opinion recently de- 
cided two cases in which conflicting decisions had been reach- 
ed in the courts of appeal for the Third and Ninth Circuits. 
The question for decision in each case was whether it is 
mandatory under Federal law that the United States be made 
a party or at least notified of state proceedings to enforce or 
liquidate a security interest senior to a federal tax lien — where 
there is no such requirement under state law. 

In the Third Circuit case, after a mortgagee had foreclosed 
his mortgage in court the United States commenced a suit seek- 
ing to enforce its lien by foreclosure and sale. In the Ninth 
Circuit case a mortgagee which had purchased at a private fore- 
closure sale brought suit against the United States to quiet title. 
The Court held in each instance, in accordance with state law, 
that the federal lien had been extinguished even though the 
United States was not party to the proceeding. 

The Supreme Court pointed out that federal tax liens are 
created by federal law and that federal law governs the validity 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 821.1. 
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and release of federal tax liens. Yet, the court stated, “be- 
cause federal liens intrude upon relationships traditionally 
governed by state law” the court is often called upon to deter- 
mine whether local policy should be adopted as the governing 
federal policy or whether a uniform federal rule should be 
formulated. 

The court answered the question it posed as follows: “We 
. . . believe it desirable to adopt as federal law state law gov- 
erning divestiture of federal tax liens, excépt to the extent that 
Congress may have entered the field.” The court stated that 
“the need for uniformity in this instance is outweighed by the 
severe dislocation to local property relationships which would 
result from our disregarding state procedures. Long accepted 
nonjudical means of enforcing private liens would be embarrass- 
ed, if not nullified where federal liens are involved, and many 
titles already secured by such means would be cast in doubt.” 
United States v. Brosnan, Supreme Court of the United States, 
80 Sup. Ct. 1108. The opinion of the court follows: 


Mr. Justice HARLAN delivered the opinion of the Court. 

In these two cases, the United States purports to hold federal tax 
liens on Pennsylvania and California real properties which are concededly 
junior to defaulted mortgages held on the same properties by the other 
parties to the suits. The basic issue in each case is whether the federal 
lien was effectively extinguished by state proceedings to which the 
United States was not, nor was required under state law to be, a party. 

The course of proceedings giving rise to this issue was as follows: 
In No. 187, involving a tract of Pennsylvania land, the respondent mort- 
gagees, under a confession-of-judgment provision of the mortgage bond, 
obtained an in personam judgment against the mortgagor-taxpayer, 
pursuant to which the property was sold under a writ of fieri facias.* 
Subsequently, the United States instituted this suit under 26 U.S.C. § 
7403, 26 U.S.C.A. § 7408, seeking an enforcement of its tax lien by fore- 
closure and sale. The District Court held that the Government's lien 
on the property in question had been effectively extinguished by the 


1 Subsequent to the entry of judgment, but prior to the sale, the mortgagees 
attempted to join the United States as a party under 28 U.S.C. § 2410, 28 U.S.C.A. 
§ 2410. We agree with the District Court that that attempt did not comply with 
the statute. 

2 Alternatively, in the event the District Court found that the Government had 
been properly joined as a party to the state proceedings, the Government sought 
a decree that it had properly exercised its right of redemption. That issue is not 
pressed by the Government and is not before us. 
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Pennsylvania proceedings, and it entered judgment for the defendants. 
The Court of Appeals affirmed. 3 Cir., 264 F.2d 762. 

In No. 183, California real and personal properties, subject to a deed 
of trust and two chattel mortgages, were sold by the trustee-mortgagee 
pursuant to powers of sale contained in the respective instruments. 
The United States received no actual notice of the sale. Thereafter, 
the mortgagee, which had bought in at the sale, brought this suit against 
the Government under 28 U.S.C. § 2410, 28 U.S.C.A. § 2410, to quiet 
its title, claiming that the exercise of the powers of sale had effectively 
extinguished the federal tax lien. The Court of Appeals, reversing the 
District Court, dismissed the suit, holding that the federal lien could 
be divested “only with the consent of the United States and in the 
manner prescribed by Congress.” 9 Cir., 265 F.2d 862, 869. The Court 
did not reach the question of the effect which California law purports 
to give to the exercise of the power of sale upon junior liens. 

We brought the cases here, 361 U.S. 811, 80 S.Ct. 68, 4 L.Ed.2d 58, 
because of the importance of the issue in the administration of the tax 
laws and the conflict between the decisions of the Third and Ninth 
Circuits. 


I, 


Federal tax liens are wholly creatures of federal statute. Detailed 
provisions govern their creation, continuance, validity, and release.* 
Consequently, matters directly affecting the nature or operation of such 
liens are federal questions, regardless of whether the federal statutory 
scheme specifically deals with them or not. See Clearfield Trust Co. 
v. United States, 318 U.S. 363, 63 S.Ct. 573, 87 L.Ed. 838. Yet because 
federal liens intrude upon relationships traditionally governed by state 
law, it is inevitable that the Court, in developing the federal law defining 
the incidents of such liens, should often be called upon to determine 
whether, as a matter of federal policy, local policy should be adopted 
as the governing federal law, or whether a uniform nationwide federal 
rule should be formulated. 

In determining the extent of the “property and rights to property” 
(§ 6321) to which a government tax lien attaches, we have looked to 
state law. United States v. Bess, 357 U.S. 51, 55, 78 S.Ct. 1054, 1057, 2 
L.Ed.2d 1135. The mortgagees claim that the present cases are governed 
by the principle of Bess. They assert that since the taxpayer-mortgagors’ 
interests were subject to being terminated by means of the state pro- 
ceedings here invoked, their “property and rights to property” were 
limited to that extent; that under Bess, the Government’s lien attaches 


3See 26 U.S.C. § 6321, 26 US.C.A. § 6321 (Lien for taxes); § 6322 (Period 
of lien); § 6323 (Validity against mortgagees, pledgees, purchasers, and judgment 
creditors); and § 6325 (Release of lien or partial discharge of property). 
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only to property rights created under state law; and that therefore, the 
Government's interest was subject to being similarly terminated. 

The fallacy of this contention is evident. In Bess, we held that a de- 
ceased’s property in insurance policies on his own life was limited to their 
cash surrender value and did not extend to their proceeds, which he 
could never enjoy. Here, however, the mortgagors owned the entire 
fee interests in the properties, subject only to the mortgages. This Court 
has repeatedly rejected the contention that because a fee owned by a 
taxpayer was already encumbered by a lien which enjoyed seniority 
under state law, the Government’s lien necessarily attached subject to 
that lien. A fortiori the “property” to which the federal lien can attach 
is not diminished by the particular means of enforcement possessed 
by a competing lienor to whom federal law concedes priority. 


Il. 


We nevertheless believe it desirable to adopt as federal law state law 
governing divestiture of federal tax liens, except to the extent that 
Congress may have entered the field. It is true that such liens form part 
of the machinery for the collection of federal taxes, the objective of 
which is “uniformity, as far as may be.” United States v. Gilbert As- 
sociates, 345 U.S. 361, 364, 73 S.Ct. 701, 703, 97 L.Ed. 1071. However, 
when Congress resorted to the use of liens, it came into an area of com- 
plex property relationships long since settled and regulated by state law. 
We believe that, so far as this Court is concerned, the need for uniformity 
in this instance is outweighed by the severe dislocation to local property 
relationships which would result from our disregarding state procedures. 
Long accepted nonjudicial means of enforcing private liens would be 
embarrassed, if not nullified where federal liens are involved, and many 
titles already secured by such means would be cast in doubt. We think 
it more harmonious with the tenets of our federal system and more 
consistent with what Congress has already done in this area, not to inject 
ourselves into the network of competing private property interests, by 
displacing well-established state procedures governing their enforcement, 
or superimposing on them a new federal rule. Cf. Board of Com’rs of 
Jackson County v. United States, 308 U.S. 343, 60 S.Ct. 285, 84 L.Ed. 318. 


4 United States v. Security Trust & Savings Bank, 340 U.S. 47, 71 S.Ct. 111, 95 
L.Ed. 53; United States v. City of New Britain, 347 U.S. 81, 74 S.Ct. 367, 98 L.Ed. 
520; United States v. Acri, 348 U.S. 211, 75 S.Ct. 239, 99 L.Ed. 264; United States 
v. Liverpool & London & Globe Ins. Co., Ltd., 348 U.S. 215, 75 S.Ct. 247. 99 L.Ed. 
268; United States v. Scovil, 348 U.S. 218, 75 S.Ct. 244, 99 L.Ed. 271; United 
States v. I. J. Colotta, 350 U.S. 808, 76 S.Ct. 82, 100 L.Ed. 725; United States v. 
White Bear Brewing Co., 350 U.S. 1010, 76 S.Ct. 646, 100 L.Ed. 871; United States 
v. W. H. Vorreiter, 355 U.S. 15, 78 S.Ct. 19, 2 L.Ed.2d 23; United States v. R. F. 
Ball Construction Co., Inc., 355 U.S. 587, 78 S.Ct. 442, 2 L.Ed.2d 510; United States 
v. Hulley, 358 U.S. 66, 79 S.Ct. 117, 8 L.Ed.2d 106. 
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Ill. 


This conclusion would not, of course, withstand a congressional 
direction to the contrary. The Government argues that by the enactment 
of certain statutes relating to judicial proceedings for the enforcement 
and extinguishment of federal liens, Congress has, at least impliedly, 
so spoken. 

As early as 1868, Congress had authorized a suit by the United States 
to enforce its own tax lien.» A similar provision now appears as 26 
U.S.C. § 7408, 26 U.S.C.A. § 7403°. However, it was already then well 
established that the United States was an indispensable party to any suit 
affecting property in which it had an interest, and that such a suit was 
therefore a suit against the United States which could not be maintained 
without its consent.’ Furthermore, the laws of many States themselves 
required all persons claiming an interest in property to be joined as 
parties to any suit to foreclose a lien or quiet title to the property. Thus 
there was no way in which a party who held a lien on property senior 
to that of the United States could get a judicial decree extinguishing the 
Government’s interest. 

To remedy this situation, Congress in 1924 passed the predecessor of 
26 U.S.C. § 7424, 26 U.S.C.A. § 7424,° which gives the holder of a prior- 
filed lien the right to enforce it by civil action against the United States, 


5 Act of July 20, 1868, c. 186, § 106, 15 Stat. 167. 

6“§ 7403. Action to enforce lien or to subject property to payment of tax. 

“(a) Filing. In any case where there has been a refusal or neglect to pay any 
tax, or to discharge any liability in respect thereof, whether or not levy has been 
made, the Attorney General or his delegate, at the request of the Secretary or his 
delgate, may direct a civil action to be filed in a district court of the United States 
to enforce the lien of the United States under this title with respect to such tax or 
liability or to subject any property, of whatever nature, of the delinquent, or in 
which he has any right, title, or interest, to the payment of such tax or liability. 

“(b) Parties. All person having liens upon or claiming any interest in the 
property involved in such action shall be made parties thereto. 

“(c) Adjudication and decree. The court shall, after the parties have been 
duly notified of the action, proceed to adjudicate all matters involved therein and 
finally determine the merits of all claims to and liens upon the property, and, in 
all cases where a claim or interest of the United States therein is established, may 
decree a sale of such property, by the proper officer of the court, and a distribution 
of the proceeds of such sales according to the findings of the court in respect to the 
interests of the parties and of the United States. 

“(d) Receivership. In any such proceeding, at the instance of the United 
States, the court may appoint a receiver to enforce the lien, or, upon certification 
by the Secretary or his delegate during the pendency of such proceedings that it 
is in the public interest, may appoint a receiver with all the powers of a receiver 
in equity.” 

7 The Siren, 7 Wall. 152, 19 L.Ed. 129; State of Minnesota v. United States, 805 
US. 382, 386, 59 S.Ct. 292, 294, 83 L.Ed. 235; United States v. State of Alabama, 
313 U.S. 274, 282, 61 S.Ct. 1011, 1014, 85 L.Ed. 1327. 

8 43 Stat. 253. Section 7424 now provides: 

“§ 7424. Civil action to clear title to property. 

“(a) Obtaining leave to file. 
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subject to the exhaustion of certain administrative remedies. The court 
is to proceed to “a final determination of all claims to or liens upon the 
property in question” in the same manner as if the action had been 
brought by the Government to enforce its lien under § 7403. The latter 
section requires the court to determine the merits of all claims to the 
property, and in case the United States establishes such a claim, permits, 
but does not require, the court to order a judicial sale. The details of 
the procedure to be followed in case of judicial sale are not specified, 
nor is the United States expressly given any right to redeem. 


In 1931, Congress, for similar reasons, passed the predecessor of 28 
U.S.C. § 2410, 28 U.S.C.A. § 2410, which gives a private lienor the right 
to name the United States a party in any action or suit to foreclose a 
mortgage or lien or to quiet title to property on which the United States 
claims any kind of mortgage or lien, whether or not a tax lien. The 
action can be brought in a state court, but is removable to a federal 


“(1) Request for institution of proceedings by United States. Any person 
having a lien upon or any interest in the property referred to in section 7403, 
notice of which has been duly filed of record in the jurisdiction in which the property 
is located, prior to the filing of notice of the lien of the United States as provided 
in section 6323, or any person purchasing the property at a sale to satisfy such 
prior lien or interest, may make written request to the Secretary or his delegate to 
authorize the filing of a civil action as provided in section 7403. 

“(2) Petition to court. If the Secretary or his delegate fails to authorize the 
filing of such civil action within 6 months after receipt of such written request, such 
person or purchaser may, after giving notice to the Secretary or his delegate, file 
a petition in the district court of the United States for the district in which the 
property is located, praying leave to file a civil action for a final determination of all 
claims to or liens upon the property in question. 

“(3) Court Order. After a full hearing in open court, the district court may in 
its discretion enter ‘an order granting leave to file such civil action, in which the 
United States and all persons having liens upon or claiming any interest in the 
property shall be made parties. 

“(b) Adjudication. Upon the filing of such civil action, the district court shall 
proceed to adjudicate the matters involved therein, in the same manner as in the case 
of civil actions filed under section 7403. For the purpose of such adjudication, the 
assessment of the tax upon which the lien of the United States is based shall be 
conclusively presumed to be valid. 

946 Stat. 1528, as amended, 56 Stat. 1026. As presently codified, 28 U.S.C. 
§ 2410, 28 U.S.C.A. § 2410, provides: 

“§ 2410, Actions affecting property on which United States has lien. 

“(a) Under the conditions prescribed in this section and section 1444 of this 
title for the protection of the United States, the United States may be named a party 
in any civil action or suit in any district court, or in any State court having jurisdiction 
of the subject matter, to quiet title to or for the foreclosure of a mortgage or other 
lien upon real or —— property on which the United States has or claims a 
mortgage or other lien. 

“(b) The complaint shall set forth with particularity the nature of the interest 
or lien of the United States. In actions in the State courts service upon the United 
States shall be made by serving the process of the court with a copy of the complaint 
upon the United States attorney for the district in which the action is brought or 
upon an assistant United States attorney or clerical employee designated by the 
United States attorney in writing filed with the clerk of the court in which the action 
is brought and by sending copies of the process and complaint, by registered mail, to 
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court.!° If a judicial sale is conducted in such an action or suit, it is to 
have the same effect as it would have under local law, but the United 
States is given one year to redeem. 

These statutes on their face evidence no intent to exclude otherwise 
available state procedures. Their only apparent purpose is to lift the 
bar of sovereign immunity which had theretofore been considered to 
work a particular injustice on private lienors. Several features of the 
statutes make this clear: 

(1) Both sections are purely permissive in tenor. A. private lienor 
“may ... file a petition in the district court” under § 7424, or “the United 
States may be named a party” under § 2410. (Emphasis added.) 

(2) Under neither section is there a federally imposed requirement 
that there be any judicial sale at all. Nor is there any uniformity of 
procedure under the statutes. Under § 7424, the court “may decree a 
sale” of the property, but no guidance is given as to the procedure to 
be followed. Under § 2410, a judicial sale is to have the same effect as 
it would have under local law, but nothing in the section indicates when 
a judicial sale is to be had. While the Government is guaranteed a 
one-year right to redeem if the plaintiff proceeds under § 2410, it is 
guaranteed no such right if he proceeds under § 7424. 

(3) The specific permission of § 2410 (a) to institute a quiet-title 
suit against the United States obviously contemplates a declaration by 
the federal courts of previously created legal consequences. If § 7424 
or § 2410 were invoked to extinguish a federal lien, a subsequent suit 
to quiet title obviously would not be necessary. Therefore, Congress 
must have recognized the possibility that state procedures might affect 
federal liens. 

The Government, however, argues that the legislative history indicates 
that Congress believed a suit against the United States to be the only way 
in which a federal lien could be extinguished. But the statements relied 
on™ reveal simply a recognition that competing lienors were put at an 


the Attorney General of the United States at Washington, District of Columbia. In 
such actions the United States may appear and answer, plead or demur within sixty 
days after such service or such further time as the court may allow. 

“(c) A judicial sale in such action or suit shall have the same effect respecting 
the discharge of the property from liens and encumbrances held by the United States 
as may be provided with respect to such matters by the local law of the place where 
the property is situated. ... Where a sale of real estate is made to satisfy a lien 
prior to that of the United States, the United States shall have one year from the 
date of sale within which to redeem. In any case where the debt owing the United 
States is due, the United States may ask, by way of affirmative relief, for the fore- 
closure of its own lien and where property is sold to satisfy a first lien held by the 
United States, the United States may bid at the sale such sum, not exceeding the 
amount of its claim with expenses of sale, as may be directed by the head of the 
department or agency of the United States which has charge of the administration 
of the laws in respect of which the claim of the United States arises.” 

10 28 U.S.C. § 1444, 28 US.C.A. § 1444. 

11 The Senate Committee which reported the bill which became the predecessor 
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unfair disadvantage because of inability to join effectively the Govern- 
ment as a party to judicial proceedings. As to the extent of that dis- 
advantage, it is not clear whether Congress thought that the Government's 
sovereign immunity barred an attempt to affect a federal lien in any 
manner; that a nonjudicial procedure might be effective to divest federal 


of § 7424 stated (S.Rep. No. 398, 68th Cong., 1st Sess. 46): 

“At the present time, in cases in which the lien prior in time to that of the United 
States equals or exceeds in amount the value of the property, there is no method 
whereby the lien for taxes may be discharged without payment. Although the lien 
may thus be valueless to the United States, it remains a cloud on the title which 
the prior lienor is powerless to remove. The subdivision gives the lienor a remedy 
in this case.” 

The House Committee which reported a bill designed to achieve the same 
objective as § 2410 stated (H.R.Rep. No. 95, 71st Cong., 2d Sess. 1-2): 

“This legislation has been recommended for a number of years by the American 
Bar Association through its committee on removal of Government liens on real 
estate, the United States League of Local Building and Loan Associations, and by 
numerous land title companies, in order to relieve er the injustice with whic 
mortgagees are confronted under the present state of the law who find, when it is 
ncessary to foreclose their mortgages, that there has been filed against the property 
a junior lien by the Federal Government for some debt due the United States by the 
owner of the equity in the property, and for which the mortgagee owes no obligation 
either legal or moral. In such circumstances, the mortgagee finds himself at an 
impasse. It is impossible for him to —_— about a judicial sale of the property 
owing to the cloud upon the title created by the Government’s lien. He can not 
remove the lien as there is no method by which he may bring the United States 
in as one of the parties to the foreclosure proceeding. He is, therefore, in effect 
defeated of his own right to foreclose unless ie is — to pay off the Government 
lien, a debt for which he is in no way responsible and he being a person to whom 
the Government would in no event look for its payment. 

“The purpose of this bill is to provide a simple and just method of proceeding 
in such cases... 

° oo ° ° oO 

“This bill will provide relief from a situation that has caused a great deal of 
injustice to innocent holders of liens against real estate. The number of liens filed 
under the revenue laws has been steadily growing. ... The law provides and 
equity dictates that the Government’s lien in me 4 circumstances should have a 
junior status, yet under the present practice the inability of the plaintiff to bring the 
United States in as a party to the proceeding to foreclose or have execution and 
sale on a court judgment where a Government lien is found to have been placed 
upon the property subsequently to the time of the plaintiff's encumbrance ties the 
hands of a prior lien holder by making it impossible for him to grant a clear title 
to the property and thus for no just reason deprives him of the benefits of his 
security or court judgment as the case may be.” 

During the debates leading to the enactment of the predecessor of § 2410, 
Representative Graham, who had reported the bill from the Judiciary Committee, 
explained it as follows (72 Cong.Rec. 3119): 

“It is simply a provision by which whenever a mortgagee, for instance, holding a 
mortgage upon real estate, finds that a lien to the Government has been filed 
. . . the owner of that mortgage may go into the State court and foreclose his 
mortgage, but this would do him no good unless he could get the United States made 
a party to the proceeding in some way so that the lien would be relieved on the 
part of the Government.” 

Subsequently, the following colloquy took place with respect to a provision of 
the bill which authorized administrative release of questionable or worthless federal 
liens (72 Cong.Rec. 3121-3122): 

“Mr. Burtness [of North Dakota]. So that some of us may understand a little 
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liens but that state procedures by and large required junior lienors to be 
joined as parties to judicial proceedings; or that regardless of the existence 
and effectiveness of state procedures, a cloud on the title could only be 
removed conclusively by a judicial determination binding on the United 
States. In any event, the basic question is not what the existing state of 
the law was, or even what Congress believed it to be, but whether 
Congress intended to exclude the application of all state procedures, 
whatever their existence or effectiveness might be. No such inference 
can be drawn from the legislative statements referred to. 


IV. 


The question remains whether the state procedures followed in these 
cases were nonetheless ineffective to defeat the government liens because 
they should be regarded as being unconsented suits against the United 
States. Because no judicial proceeding was there involved, No. 183 
presents no such problem, unless we are now to hold, beyond anything 


better the relief that is suggested simply as an administrative act and the cases to 
which it would apply. I understand, for instance, it would apply to a case of this 
sort: In many States foreclosure by advertisement is permitted, with the right of 
redemption, Assume that a prior liens is foreclosed, the Government has a junior 
lien, the time for redemption expires and the purchaser at the foreclosure sale of the 
prior lien gets title through the foreclosure proceedings under State laws. Presumably 
in a case of that sort the enforcibility of the Federal lien as a practical proposition has 
been wiped out, but it is still a cloud on the title. Now, in that sort of case, could 
the administrative officers give relief under the amendment that is proposed without 
going into court in any way? 

“Mr. Hawley [of Oregon]. If at any time they find as a matter of fact that the 
Government lien is valueless they are authorized to release that lien by the pending 
amendment. 

“Mr. Burtness. And it may become valueless for several reasons, for instance, 
depreciation in the value of the property, the amount of prior liens foreclosed in 
legal proceedings, or anything else.. 

“Mr. Graham [of Pennsylvania]. The foreclosure the gentleman speaks of 
could not possibly discharge the Government’s lien. 

“Mr. Burtness. I understand it would not be discharged, but, of course, the 
holder of the property would have been subrogated to the rights acquired under 
the foreclosure of the prior lien, I take it.” 

In 1942, Attorney General Jackson sent a letter to the Chairman of the Senate 
Judiciary Committee urging that the predecessor of §2410 be amended to include 
suits to quiet title. The letter stated (S.Rep. No. 1646, 77th Cong., 2d Sess. 2): 

“It should be observed in this connection that under existing law there is no 
provision whereby the owner of real estate may clear his title to such real estate of 
the cloud of a Government mortgage or lien. Welch v. Hamilton (S.D.Calif.), 
83 F.(2d) 224, and U. S. v. Turner (C.C.A. 8), 47 F.2d 86. 

“In many instances persons acting in good faith have purchased real estate 
without knowledge of the Government lien or in the belief that the lien had been 
extinguished. In other instances, mortgagees have foreclosed on property and 
have failed to join the United States. It appears that justice and fair dealing would 
require that a method be provided to clear real-estate titles of questionable or 
valueless Government liens. Accordingly, I suggest that the bill be amended by 
inserting the phrase ‘to quiet title or’ between the words ‘matter’ and ‘for the 
foreclosure of in line 4 of page 2 of the bill.” 
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this Court has heretofore decided, that because the private sale of its 
own force was effective under California law to extinguish all junior 
liens,!* what was done in this instance amounted to a “suit” against 
the United States. We do not think that the doctrine of sovereign 
immunity reaches so far. ; 

No. 187, however, presents a different and more difficult question on 
this score. Under Pennsylvania law the Sherifl’s sale of the mortgaged 
land under a writ of fieri facias was a judicial sale, having the effect of 
extinguishing junior liens even though their holders were not, nor required 
to be made, parties to the proceedings.1* Under the decisions of this 
Court, a judicial proceeding against property in which the Government 
has an interest is a suit against the United States which cannot be main- 
tained without its consent. The Siren, 7 Wall. 152, 19 L.Ed. 129; State 
of Minnesota v. United States, 305 U.S. 382, 59 S.Ct. 292, 83 L.Ed. 235; 
United States v. State of Alabama, 313 U.S. 274, 61 S.Ct. 1011, 85 L.Ed. 
1327. It has been suggested that this principle applies only where the 
Government holds a fee interest or such other interest in the property 
as to render it an indispensable party under state law. See United States 
v. Cless, 8 Cir., 254 F.2d 590, 592. That, however, seems a dubious 
distinction, since whether or not the United States is an indispensable 
party to a judicial proceeding cannot depend on state law. See State of 
Minnesota v. United States, supra, 305 U.S. at page 386, 59 S.Ct. at page 
294. Nevertheless, no case in this Court, so far as we can find, has yet 
applied the doctrine of sovereign immunity in the precise situation before 
us. Much can be said for the view that this Pennsylvania procedure 
should not be considered as being an unconsented suit against the United 
States,’ any more than the wholly private proceeding in the California 
case. In both cases, the practical effect upon junior liens is exactly 
the same. 

Be that as it may, we shall not so extend the principle of sovereign 
immunity. To do so would not only produce incongruous results as 
between these two cases, but would trespass upon the considerations 
which have led to our refusal to fashion a federal rule of uniformity re- 
specting the extinguishment of federal junior liens under state procedures. 
It must be recognized that the factors supporting a federal rule of uniform- 
ity in this field, and those militating against the dislocation of long-stand- 
ing state procedures, are full of competing considerations. They involve 


12 Cal.Civ.Code, § 2932; Bracey v. Gray, 49 Cal.App.2d 274, 121 P.2d 770; Sohn 
v. California Pac. Title Ins. Co., 124 Cal. App.2d 757, 269 P.2d 223; Cal.Jur.2d § 463. 

13 Pa.Stat.Ann. Tit. 12 § 2447; Liss v. Medary Homes, Inc., 388 Pa. 189, 180 A.2d 
187; State College Borough v. Leathers, 19 Pa.Dist. & Co. 405; Moore v. Schell, 99 
Pa.Super. 81; Standard Pennsylvania Practice, c. 68, § 82. See also Commonwealth 
v. Keystone Graphite Co., 257 Pa. 249, 101 A. 766; Standard Pennsylvania Practice, 
c. 68, § 4, n. 20. 

141If state procedures undertook to discriminate against the United States with 
respect to joinder, questions of a different order would be presented. 
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many imponderables which this Court is ill-equipped to assess, on which 
Congress has not yet spoken, and which we think are best left to that 
body to deal with in light of their full illumination. A wise solution of 
such a far-reaching problem cannot be achieved within the confines of 
a lawsuit. Until Congress otherwise determines, we think that state law 
is effective to divest government junior liens in cases such as these. 

The judgment in No. 137 is affirmed, and that in No. 183 is reversed. 

It is so ordered. 

Judgment of Court of Appeals for the Third Circuit affirmed; judgment 
of Court of Appeals for the Ninth Circuit reversed. 


Mr. Justice CLARK, whom THE CHIEF JUSTICE, Mr. Justice 
BLACK and Mr. Justice FRANKFURTER join, dissenting. 

I submit that the over-all purpose of Congress in the adoption of § 
2410 and § 7424 was “to afford to the holder of a lien prior in time to that 
of the United States . . . a method of procedure for clearing the title to 
the property.”!_ The Committee pointed out that “there is no method 
whereby the lien for taxes may be discharged without payment. Although 
the lien may . .. be valueless to the United States, it remains a cloud on 
the title which the prior lienholder is powerless to remove.” And the 
House Committee stated, among other things, that real estate interests 
had recommended the legislation for years because a prior recorded 
lienholder was “in effect defeated of his own right to foreclose and that 
the “simple and just method of proceeding” under the bill “is fair to the 
holder of the prior lien on the real estate and . . . amply and fully protects 
the rights of the Federal Government. . .” . It declared that “equity 
dictates that the Government's lien in such circumstances should have a 
junior status, yet under the present practice the inability of the plaintiff 
to bring the United States in as a party to the proceeding to foreclose 
or have execution and sale on a court judgment . . . ties the hands of a 
prior lienholder by making it impossible for him to grant a clear title to 
the property and thus . . . deprives him of the benefits of his security 
or court judgment as the case may be.” (Italics added.) Furthermore, 
the Congress understood and intended that foreclosure under state 
procedures—by court or private sale—without notice to the United States 
“could not possibly discharge the Government’s lien.” (Chairman 
Graham of the House Judiciary Committee, manager of the bill on 
the floor. ) 

The Congress first passed § 7424, which gave a mortgagee the right, 
after exhausting administrative remedies, to bring an action against the 
United States to test its lien. Thereafter in 1931 it enacted § 2410 which, 
without administrative remedies, permitted the United States to be named 
a party in a suit by a mortgagee for foreclosure of a prior mortgage lien 


1 For the sake of brevity, see note 11, at page 1114 of 80 S.Ct., of the majority 
opinion for reference to citation of authority for these quotations. 
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on property or to quiet title. The Act gave consent to the filing of such 
actions “[uJnder the conditions prescribed,” including a one-year right 
of redemption, all of which requirements the Congress found to be 
necessary “for the protection of the United States.” 

Nevertheless, the Court has brushed aside all of these protections and, 
without regard to the congressional mandate, has turned these acts into 
booby traps in which the Government has now been caught up by its own 
benevolance. Giving the California mortgagees in No. 183 a carte 
blanche to wipe out the Government’s lien by summary action at a 
trustee’s sale, without even giving the Government notice, the Court 
declares its extraordinary action to be in recognition “of long-standing 
state procedures.” For the same reason, the Pennsylvania mortgagees 
in No. 187 are permitted to bring an action in the courts of that State 
and to foreclose the Government’s lien without making it a party or giving 
it any notice whatsoever. All of this it does as “a matter of federal 
policy.” But this is not all. The Court finds that the Pennsylvania 
proceeding was a judicial one culminating in a sale of property on which 
the United States had a lien and that “under the decisions of this Court, 
a judicial proceeding against property in which the Government has an 
interest is a suit against the United States which cannot be maintained 
without its consent.” Yet, even though admittedly the Government has 
not so consented, the Court says that since “no case in this Court, so far 
as we can find, has yet applied the doctrine of sovereign immunity in the 
precise situation before us,” it will not do so now. This is certainly less 
than a self-evident explanation for wiping out an interest of the Gov- 
ernment without its authorized consent, but this anomalous ground 
for decision is followed by the bootstrap operation that “Pennsylvania 
procedure should not be considered as being an unconsented suit against 
the United States any more than the wholly private proceeding in the 
California case.” 

The fact about it is that the Court presupposes, wholly apart 
from 28 U.S.C. § 2410, 28 U.S.C.A. § 2410 and 26 U.S.C. § 7424, 26 
U.S.C.A. § 7424, that the “long-standing state procedures” applicable 
to the extinguishment of junior private liens apply equally to junior 
government ones. In the light of the fact that federal law with regard 
to the manner in which liens of the United States may be released or 
extinguished has been on the books in one form or another for over 
90 years, this is indeed a violent assumption. Under federal law, a prior- 
filed lienholder has for some 30 years enjoyed three specific remedies that 
he may follow to secure the release or extinguishment of a junior gov- 
ernment lien. First, he may apply to the Secretary of the Treasury 
or his delegate to release the lien under § 6325 of the Internal Revenue 
Code.* Section 6325 authorizes that official (1) to execute a release 


2“§ 6325. Release of lien or partial discharge of property. 





786 THE BANKING LAW JOURNAL 


when the liability is satisfied or has become legally unenforecable or 
upon the furnishing of a bond conditioned on the payment of the amount 
of the lien, or (2) to execute a partial release of the property involved 
where such a discharge will not jeopardize the Government's interest. 
This provision, in itself, seems entirely adequate to protect moneylenders 
from suffering any injustice, but the Congress did not stop there. It 
gave such a lienholder two additional remedies. These alternative and 
additional methods are set out in 26 U.S.C. § 7424, 26 U.S.C.A. § 7424 
and 28 U.S.C. § 2410, 28 U.S.C.A. § 2410. 


Section 7424 grants the mortgagee the privilege of enforcing his 
prior-filed lien by civil action against the United States as provided in 
§ 7403, which was originally passed in 1868 as a remedy available only 
to the Government. As a protection to the United States, § 7424 first 


“(a) Release of lien. Subject to such rules or regulations as the Secretary or 
his delegate may prescribe, the Secretary or his delegate may issue a certificate of 
release of any lien imposed with respect to any internal revenue tax if— 

“(1) Liability satisfied or unenforceable. The Secretary or his delegate finds 
that the liability for the amount assessed, together with all interest in respect 
thereof, has been fully satisfied, has become legally unenforceable, or, in the case 
of the estate tax imposed by chapter 11 of the gift tax imposed by chapter 12, has 
been fully satisfied or provided for; or 

“(2) Bond accepted. There is furnished to the Secretary or his delegate and 
accepted by him a bond that is conditioned upon the payment of the amount assessed, 
together with all interest in respect thereof, within the time prescribed by law 
(including any extension of such time), and that is in accordance with such require- 
ments relating to terms, conditions and form of the bond and sureties thereon, as 
may be specified by such rules or regulations. 

“(b) Partial Discharge of Property.— 

“(1) Property double the amount of the liability. Subject to such rules or 
regulations as the Secretary or his delegate may prescribe, the Secretary or his 
delegate may issue a certificate of discharge of any part of the property subject to 
any lien imposed under this chapter if the Secretary or his delegate finds that the 
fair market value of that part of such property remaining subject to the lien is at least 
double the amount of the unsatisfied liability secured by such lien and the amount 
of all other liens upon such property which have priority to such lien. 

“(2) Part payment or interest of United States valueless. Subject to such rules 
or regulations as the Secretary or his delegate may prescribe, the Secretary or his 
delegate may issue a certificate of discharge of any part of the property subject 
to the lien if— 

“(A) there is paid over to the Secretary or his delegate in part satisfaction of the 
liability secured by the lien an amount determined by the Secretary or his delegate, 
which shall not be less than the value, as determined by the Secretary or his delegate, 
of the interest of the United States in the part to be so discharged, or 

“(B) the Secretary or his delegate determines at any time that the interest of 
the United States in the part to be so discharged has no value. In determining 
the value of the interest of the United States in the part to be so discharged, the 
Secretary or his delegate shall give consideration to the fair market value of such 
part and to such liens thereon as have priority to the lien of the United States. 

“(c) Effect of certificate of release or partial discharge. A certificate of release 
or of partial discharge issued under this section shall be held conclusive that the 
lien upon the property covered by the certificate is extinguished.” 26 U/S.C. 
§ 6325, 26 U.S.C.A. § 6325. 
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requires that the mortgagee request the Secretary of the Treasury to 
authorize the filing of an action under § 7403. Upon the Secretary's 
failure to authorize such an action within six months, the mortgagee 
may apply to the District Court for relief. Notice to all lienholders, 
including the United States, is required. The majority opinion empha- 
sizes that no redemption right is given the Government in a proceeding 
under § 7424 and seems to place some reliance for its action on the 
absence of such relief. However, this policy of the Congress is entirely 
understandable when we consider that § 7424 first requires application 
to the Secretary. This requirement gives that official ample time before 
suit is filed to pay off the prior lien if advantageous to the Government. 
This is, of course, tantamount to a full redemption right after sale. There 
would be no point in permitting such relief after suit when its equivalent 
was available to the Secretary for six months during the time when he 
was considering the mortgagee’s request. 


In addition to this procedure, the Congress in § 2410 gave the mort- 
gagee an additional and separate method by which to proceed. It does 
not require a request to be filed with the Secretary but permits the 
immediate invocation of judicial remedies in state or federal courts. 
Its relief extends to any type of mortgage or lien claimed by the United 
States, whether or not for taxes. The United States, of course, must be 
made party and given notice. Judicial sales may be ordered, having 


the same effect as they would under state law, and the United States is 
given one year in which to redeem. Obviously this provision was inserted 
to protect the Government. Unlike a § 7424 proceeding, it ordinarily 
has received no notice of the prior mortgage lien before the mortgagee 
files suit. The Congress, in fairness to the Government, gave it one year 
after the judgment to reimburse the lienholder and redeem the property 
in protection of the Government’s interest. 


Now let us take up seriatim the grounds on which the Court disregards 
this carefully devised scheme for protecting the Government’s liens. 
It says that certain “features” of the acts make “clear” that the federal 
remedies are not exclusive. The first two features have to do with the 
use by the Congress of the word “may” in granting permission to file the 
suit and the phrase the “court may decree a sale” in dealing with the 
action to be taken in the same. But statutory interpretation must not 
be reduced to an exercise in semantology. In stating that a mortgagee 
“may ... file a petition” Congress did not—because it could not—require 
him to do so. He “may” file suit if he wishes or he can take his chances 
that his title is superior, as thousands have in such matters. Likewise, 
in granting the privilege that “the United States may be named a party” 
the Congress employed the word “may” in its ordinary, familiar usage 
and understanding. Congressional expression, after all, must not neces- 
sarily be of Addisonian diction. Reaching the Court’s further objection 
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to the word “may” in the congressional language that the court “may 
decree a sale,” it is submitted in all logic that, since other relief is available 
in the suit, i. e., receivership, quieting of title, et cetera, Congress could 
use no other word. Certainly the word “shall” would be inapplicable. 
It was left up to the court to decree the appropriate relief after a full 
hearing and if a sale was in order to fix the manner, time and condition 
of the same. These are details the Congress appropriately and tradition- 
ally leaves to courts. 


The third “feature” of which the majority makes much is the fact that 
the federal acts do not “on their face” exclude state procedures. But 
this is a commonplace in federal legislation, Hines v. Davidowitz, 1941, 
$12 U.S. 52, 67, 61 S.Ct. 399, 404, 85 L.Ed. 581, and is by no means the 
test. See Commonwealth of Pennsylvania v. Nelson, 1956, 350 U.S. 497, 
76 S.Ct. 477, 100 L.Ed. 640. The majority says that, since § 2410(a) 
grants specific permission to file a quiet-title suit, this “contemplates a 
declaration by the federal courts of previously created legal conse- 
quences.” This provision was suggested in 1941 by the then Attorney 
General Jackson. Being a practical lawyer with a large general practice, 
he knew that many titles were then clouded by government liens and 
that many times in the future “persons acting in good faith . . . without 
knowledge of the Government lien or in the belief that the lien had been 
extinguished” would likewise have no remedy under which to clear their 
titles. This moved him to make the suggestion. But, being the lawyer 
he was, I am confident he never dreamed that his suggestion would strip 
the Government he was so capably representing of notice in private 
trustee sales and deprive it of any defense in such a quiet-title suit. 
Such a construction of this clause in § 2410(a) acts as a repealer of all 
other provisions of these federal statutes. Why would the Congress 
give its consent to sue the United States as a quid pro quo of the Gov- 
ernment having a fair chance to test out the validity of the prior-claimed 
private lien, and then turn right around and let the state procedure 
through a trustee’s sale wipe out the government lien without notice, 
hearing or redemption rights? In this manner, action under state law 
wipes out federal procedure entirely—with the exception of the quiet- 
title suit and even in it the Government, according to the holding today, 
has none of the federal statutory protections. The trustee’s deed under 
the deed of trust sale has, the Court says, extinguished the inferior 
government lien under state law and that is binding on the Government. 
It cannot contest the bona fides and priority of the deed of trust, the 
amount due under it, the regularity, fairness or validity of the exercised 
power of sale, or any other infirmities in the sale, including fraud or 
collusion—unless allowed by state law. To be able to construe a federal 
statute so as to wipe out the government lien, which on the face of the 
statute was to be tested on specific conditions written therein “for the 
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protection of the United States,” stretches the imagination for me beyond 
the breaking point. 

Other than these “features” of the federal acts, “the long standing 
state procedures” and the “matter of federal policy” the Court gives 
no reason for adopting state procedures in extinguishing government 
liens. Of course, if, as the Court holds, the principle of sovereign im- 
munity were not applicable, and if the Congress had not acted in the 
field, the Court could “fashion the governing rule of law.” Clearfield 
Trust Co. v. United States, 1943, 318 U.S. 368, 367, 63 S.Ct. 578, 575, 
87 L.Ed. 838. But the adoption of local law, even in that event, would 
be “singularly inappropriate.” The tax liabilities involved here, as well 
as the liens securing the same, are all federally created and the rights 
arising therefrom would be governed by federal law. The enforcement 
of these rights, however, would be controlled by state law. Would this 
include the validity of the tax as assessed by the collector and asserted 
in the lien? While § 2410 and § 7424 do not permit the validity of the 
tax to be tested under their procedures, what about state law? Certainly 
this would open up endless problems. But be that as it may, the pro- 
cedures of enforcement themselves would vary in each State, resulting 
in 50 separate and different rules of procedure, entailing varying interpre- 
tations, practices and pitfalls peculiar to each jurisdiction. Would it 
not be better to have a uniform system in the tax collection machinery 
of the Nation? In Clearfield the Court concluded that: 


“The issuance of commercial paper by the United States is 
on a vast scale and transactions in that paper from issuance to 
payment will commonly occur in several states. The application of 
state law, even without the conflict of laws rules of the forum, 
would subject the rights and duties of the United States to excep- 
tional uncertainty. It would lead to great diversity in results by 
making identical transactions subject to the vagaries of the laws 
of the several states. The desirability of a uniform rule is plain.” 
318 U.S. at page 367, 63 S.Ct. at page 575. 


I submit that these grounds for uniformity so forcefully spelled out in 
Clearfield are even more compelling here where the revenue of the 
United States is imperiled. The importance of uniformity in tax pro- 
cedures is well illustrated in United States v. Gilbert Associates, 1953, 
345 U.S. 361, 364, 73 S.Ct. 701, 708, 97 L.Ed. 1071, where we again 


emphasized its necessity in these words: 


“A cardinal principle of Congress in its tax scheme is uniformity, 
as far as may be. Therefore, a ‘judgment creditor’ [as used in 26 
U.S.C. (1946 ed.) § 3672, 26 U.S.C.A. § 3672] should have the same 
application in all the states.” 
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It is the more important that, if money-lenders having prior-filed liens are 
to be given the right to extinguish inferior government liens, it be done on 
a uniform basis applicable equally in all of the States. 

However, there is an even more serious objection to the adoption of 
state procedures in these cases. As we have seen, the Government is 
left without even the protection of notice. The United States’ lien will 
be wiped out before its tax officials even know of the foreclosure under 
the prior-filed mortgage. It will be left without any protection. With 
thousands of trustees’ sales going on over the country each day the 
Government’s revenue will be seriously jeopardized. 

While I would hold the federal procedures exclusive, if the Court 
insists that state law be made applicable would not a “just method of 
proceeding” at least include a rule that tax liens of the United States 
cannot be extinguished in any state proceeding—by trustee’s sale or 
through judicial process—without giving the United States notice thereof? 
With all of its millions of tax transactions, how else can the public treasury 
be protected? Nor would such a requirement “inject ourselves into the 
network of competing private property interests” or displace “well 
established state procedures governing their enforcement.” The State 
could proceed as it wishes, within Fourteenth Amendment requirements, 
to set up and enforce its own procedures as to private lienholders. Only 
in those cases where government liens are involved would lienholders 
have to give notice to the United States. This would protect the public 
revenue and cause no more hardship on money-lenders than they agreed 
to and have up until today had to bear under § 2410 and § 7424. 

I would therefore reverse the judgment in No. 187 and affirm that 
in No. 183. 


MICHIGAN BANKS MAY OWN AUTOMATION 
FACILITIES JOINTLY 


On August 17 of this year a statute became effective in 
Michigan enabling state chartered banks to cooperate in the 
ownership of electronic accounting equipment. The statute 
permits a bank to purchase stock or other securities in a corpora- 
tion to be operated exclusively for the purpose of performing a 
necessary service for two or more banks. 
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Statement of Principles Drawn Up by Bar and 
Bankers Associations in North Carolina 


It appears that the North Carolina Bar Association and the 
North Carolina Bankers Association have come to terms in de- 
fining what constitutes the practice of law and what constitutes 
trust services. The two organizations have published a “State- 
ment of Principles,” set forth below, which specifies what activi- 
ties fall into each of these two categories. The statement pro- 
vides for a continuing committee to settle problems which arise 
in the future. 


The text of the agreement is as follows: 


The Trust Division of the North Carolina Bankers Association and 
the North Carolina Bar Association agree that this document, as to the 
matters specifically covered herein, shall constitute a statement of the 
activities in which North Carolina corporate fiduciaries may engage in 
the discharge of their fiduciary duties, and a statement of the activities 
in which they shall not participate in the discharge of their duties. 


Both parties to this statement agree that trust companies may properly 
perform each of the acts specifically permitted by this Statement of 
Principles. 


The parties hereto also agree that for the best interest of the public 
they serve, trust companies in North Carolina shall not perform any 
activities specifically prohibited by this Statement of Principles, and 
that such activities shall be performed by the attorney for the estate, 
trust or guardianship. 


PART I 


The following acts shall not be performed by a trust company, 
either through salaried attorneys or lay employees: 


1. Drafting wills or trust instruments. 
2. Offering wills for probate. 
8. Handling formal court proceedings. 


4. Drafting papers or giving advice to widows concerning dissent 
from husbands’ wills. 


5. Resolving questions of domicile and residence of a decedent. 


6. Handling proceedings involving years’ allowances of widows and 
children. 
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7. Drafting deeds, notes, and deeds of trust. 
8. Drafting of instruments releasing deeds of trust. 
9. Drafting assignments of rent, or 


10. Drafting any formal legal document to be used in the discharge 
of a corporate fiduciary’s duty. 


Legal Advice or Counsel 


11. Giving legal advice or legal counsel, orally or written, to any 
person, firm, or corporation. 

12. In estate and inheritance taxes, and federal and state income tax 
matters: 


a. Executing waivers of statute of limitations, without the advice 
of the attorney for the estate, trust or guardianship and/or a specialized 
outside tax attorney. 

b. Preparing and filing protest or claims for refund, except requests 
for a refund based on mathematical or clerical errors in tax returns filed 
by it as a fiduciary. 

c. Conferring with tax authorities regarding protests on mathematical 
or clerical errors in tax returns filed by it as a fiduciary. 


d. Handling petitions to the Tax Court. 


PART II 


The following acts relating to the administration of estates, trusts, 
guardianships, and any other fiduciary activity of a trust company, may 
be performed by a trust company: 

1. Using form custodian and management agent agreements prepared 
by its counsel. 

2. Discussing the business and financial aspects of fiduciary relation- 
ships with their customers and prospective customers and with persons 
who are considering the renunciation of the right to qualify as executor 
or administrator, or who propose to resign as a guardian or trustee. 

3. Performing any clerical, accounting, financial or business acts in 
the preparation of any inventory or account required of it as a fiduciary. 
Filing such inventory and account after furnishing a copy of the proposed 
inventory or account to the attorney for the estate, trust or guardianship, 
and affording him an opportunity to question and discuss same. 

4. Performing acts jointly for themselves and for a co-fiduciary relat- 
ing to their joint duties, provided such duties, under this Statement, are 
otherwise proper for trust companies acting alone. 


5. Acting as an agent for a foreign corporate fiduciary and performing 
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such services as would be permitted under this Statement if the trust 
company were acting as the fiduciary. 


6. Acting for the protection of their interest as fiduciaries in insolv- 
ency proceedings short of formal hearings before a Referee in Bankruptcy 
or in court. 


7. In connection with the administration of an estate or testamentary 
trust not involving court proceedings: 

a. Opening safe deposit boxes. 

b. Making application for letters of administration. 

c. Publishing notice to creditors. 

d. Searching the Public Tax Records to determine the real estate 
and personal property which the decedent had listed for tax purposes, 
but, when necessary, a search of the records in the Register of Deeds 
Office and in the office of the Clerk of the Superior Court shall be made 
by the attorney for the estate, trust or guardianship. 

e. Paying uncontested claims. 

f. Giving notice of the termination of a lease because of default by 
the lessee. 

g. Demanding and receiving payment of life insurance policies pay- 
able to the estate of the fiduciary’s decedent or to the corporate fiduciary 
as trustee or as guardian. 

h. Demanding and collecting claims. 

i. Filing a copy of a will in a county other than the county of the 
decedent's domicile. 

j. Demanding the foreclosure of deeds of trust which are in default. 

k. Notifying beneficiaries under a testator’s will by furnishing such 
beneficiaries with applicable portion of testator’s will relating to each 
such beneficiary. 

1. Securing death tax waivers in order to transfer property from the 
decedent's estate. 

m. Giving and taking receipts of all types. 

8. Engaging in advertising and in estate planning as set forth in 
“Exhibit A” attached to this Statement of Principles, and made a part 
hereof. 


Filing Tax Return 


9. Performing ministerial and clerical acts in the preparation and 
filing of any tax return required of it as a fiduciary. 


a. In the case of a federal estate or North Carolina inheritance tax 
return, filing such return after furnishing a copy to the attorney for the 
estate and affording him an opportunity to question and discuss same. 
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b. In the case of fiduciary income and intangibles tax returns, copies 
of such returns shall be furnished the attorney for the estate, trust or 
guardianship prior to filing upon request by such attorney. 


10. Holding an initial informal conference with a revenue agent. The 
attorney for the estate, trust, or guardianship and/or an independent tax 
attorney shall be notified of the investigation by the corporate fiduciary 
so that he may attend subsequent conferences with the revenue agent. 


PART III 


1. The parties hereto recognize and agree that the administration of 
estate, trusts, and guardianships usually involve administrative functions 
and duties which the experienced trust company is equipped to provide, 
and knowledge and applications of law which can be furnished only by 
an independent attorney. While nothing in this Statement of Principles 
shall be construed to require that an attorney shall be employed in con- 
nection with the administration of every estate, trust, or guardianship, an 
independent attorney will be retained to perform for the estate, trust, or 
guardianship, and on behalf of the corporate fiduciary thereof, all of the 
acts set forth in Part I of this Statement of Principles which may be 
required in connection with the administration thereof; and as counsel 
for the estate, trust, or guardianship, and for the corporate fiduciary 
thereof, such independent attorney shall render any and all other legal 
services which may be necessary or appropriate in connection with the 
administration thereof. 


2. In employing an attorney under Paragraph I of this Part III, the 
corporate fiduciary, in the absence of good reasons to the contrary, shall 
endeavor to employ the attorney who drew the will if the decedent dies 
testate, or the attorney who represented the decedent during his life if he 
dies intestate. Where circumstances suggest the propriety of a departure 
from this practice, however, the corporate fiduciary shall be free to retain 
any other independent attorney licensed to practice in North Carolina. 


PART IV 


There shall be created and established a Standing Joint Committee 
consisting of six members. Three members shall be from the Trust Divi- 
sion of the North Carolina Bankers Association and three from the North 
Carolina Bar Association, and shall be appointed by an appropriate officer 
of the parties hereto. One member shall serve for one year, one for two 
years, and one for three years from each group. As the terms of the 
respective members expire, their successors shall each be named for a 
term of three years. 
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The functions of the said Committee shall be confined to the consid- 
eration of problems arising under this Statement of Principles and to the 
consideration of proposed amendments hereto. The Committee shall 
recommend to their respective Associations and to the Council of the 
North Carolina State Bar any amendments, additions or alterations which 
it deems advisable to this Statement of Principles. 


PART V 


An attorney when employed by a fiduciary shall represent the fidu- 
ciary and shall be compensated as may be agreed upon by the attorney 
and the fiduciary and approved by the appropriate clerk of Superior 
Court, or, in the absence of such agreement, in the manner fixed and 
approved by the Clerk of the Superior Court having jurisdiction over 
the estate, trust, or guardianship, as provided in G.S. 28-170 or other 
applicable provisions of the law. 


ADVERTISING 


A. trust institution should not publish or distribute or otherwise release 
or disseminate any trust advertising, either written or spoken, without 
first submitting it to the trust institution’s legal counsel for examination 
and approval. If such advertising relates to estate planning or to the 
creation of a fiduciary relationship, it should make clear to the leader 
or hearer (1) the fact that the trust institution will limit its services to 
the business and financial aspects of the matter, and (2) the fact that 
the services of a lawyer, selected by and representing the customer, will 
be needed to advise on the legal aspects of the matter and to prepare 
such legal documents as may be required. 


ESTATE PLANNING 


A trust institution in conferring with a customer about an estate plan 
shall emphasize at the beginning of the discussion (1) the fact that the 
trust institution will limit its services to the business and financial aspects 
of the estate plan, and (2) the fact that the services of a lawyer, selected 
by and representing the customer, will be needed to advise the customer 
on the legal aspects of the estate plan and to prepare such legal docu- 
ments as may be required to put it into operation. 


The term “business and financial aspects” as herein used shall be 
deemed to exclude legal advice by a lawyer-employee or other employee 
of a trust institution. A trust institution should point out to the cus- 
tomer that legal implications are necessarily involved in any arrangement 
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of his properties into a sound estate plan and the lawyer should be 
consulted before any plan is agreed upon. A trust institution should 
never set down on paper for a customer's eyes any language for use in 
a will or trust agreement or deed or other legal instrument in order to 
carry out its economic and business suggestions. 


FOURTH EDITION OF “BANK CREDITS 
AND ACCEPTANCES” 


The fourth edition of Bank Credits and Acceptances has been 
published recently. This book, as did previous editions, deals 
with international trade regulations and practices; it is con- 
sidered the standard text on this phase of commercial activity. 
Messrs Harfield and Ward, for many years authorities in this 
field, have dealt specifically with fifteen separate subjects of 
international commercial credit transactions and in doing so 
have more than adequately covered the important aspects of 
this interesting subject. This current edition reflects the major 
changes in international credit regulations, acceptance financ- 
ing and court decisions bearing on these matters. The 
book contains the international commercial credit rules set forth 
by the International Chamber of Commerce, as well as various 
forms used in international commercial credit transactions. Bank 
Credits and Acceptances. Ward and Harfield. Ronald Press, 
New York. Pp. 258. 





FEDERAL BANKING LAWS 


By F. GLOYD AWALLT of the Washington, D. C. Bar 


Notes from Washington pertaining to federal banking legislation 
and the regulation of banks by supervisory agencies. 





Legislation 

Mr. Metcalf has introduced a bill (H. R. 13054) to amend 
the Home Owners’ Loan Act of 1933 to provide that Federal 
savings and loan associations may establish and operate new 
branches in states only if state savings and loan associations, or 
state banks and trust companies are permitted by state law or 
practice to establish and operate new branches in such states. 
The bill provides that such associations may retain and opertate 
such branches as it may have in operation on the date of enact- 
ment; that if, after the date of enactment, a state savings and 
loan association is converted into or consolidated with a federal 
savings and loan association, or if two or more federal savings 
and loan associations are consolidated, such consolidated or con- 
verted association may retain and operate any branches which 
were in lawful operation on the date of such conversion or con- 
solidation; that Federal savings and loan associations may es- 
tablish and operate new branches within the state in which 
the home office is located if the establishment and operation of 
such branches are (1) expressly authorized to state savings 
and loan associations or mutual savings banks, or (2) expressly 
authorized to state banks or trust companies, or, in the absence 
of any such law, if such establishment and operation are at the 
time in conformity with the practice within the state with re- 
spect to branches of state savings and loan associations or mu- 
tual savings banks or state banks or trust companies. The bill 
further provides that the establishment of new branches of Fed- 
eral savings and loan associations shall not be subject to the 
approval of the state authority having supervision over state 
savings and loan associations or mutual savings banks or banks 
or trust companies, but that such new branches shall be sub- 
ject to the restrictions with respect to number and location 
which may be imposed by state law or practice with respect to 
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state institutions; that no branch of any Federal savings and 
loan association shall be established outside the state in which 
its home office is located; that the Board before approving or 
disapproving an application shall give consideration to the 
same requirements as are set forth in the Act with respect to 
the granting of charters; and that no branch of any Federal 
savings and loan association shall be established or moved from 
one location to another without the prior consent and approval 


of the Board. 


Federal Reserve System 


Bank Holding Companies. The Board was asked to express 
an opinion with respect to whether a registered bank holding 
company and its banking subsidiaries may acquire stock in a 
small business investment company organized pursuant to the 
Small Business Investment Act of 1958. The bank holding com- 
pany and its subsidiary banks proposed to organize and sub- 
scribe for stock in a small business investment company which 
would be chartered pursuant to the Small Business Investment 
Act of 1958. The Board stated that since the shares of a small 
business investment company are of a kind and amount 
expressly made eligible for investment by a national bank under 
the Small Business Investment Act, the ownership or 
control of such shares by a bank holding company would 
be exempt from the prohibition of section 4 of the Bank 
Holding Company Act by virtue of the provisions of section 
4(c)(4) of that Act. As to the banking subsidiaries, the Board 
stated that although section 6(a) (1) of the Bank Holding Com- 
pany Act makes it unlawful for a bank to invest any of its 
funds in the capital stock of any other subsidiary of the bank 
holding company, this provision was nullified by the Small 
Business Investment Act as amended by the Act of June 11, 
1960. Therefore, the Act does not prohibit banking subsidiaries 
of a bank holding company from purchasing stock in a small 
business investment company where that company is or will be 
a subsidiary of the bank holding company. 

Bank Holding Companies. The Board was asked to con- 
sider the question of whether, in view of the amendment of 
June 11, 1960, to section 302(b) of the Small Business Invest- 
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ment Act, the total amount that may be invested in a smal! 
business investment company by a bank holding company and 
its subsidiary banks is limited to one percent of the capital and 
surplus of the holding company. The Board stated that this 
amendment was intended to overrule by statute the latter part 
of an interpretation which related to the applicability of section 
6 of the Bank Holding Company Act and that there is nothing 
in the language of the amendment to indicate an intention to 
amend also section 4 of the Act to permit a holding company 
to acquire and retain stock of a small business investment com- 
pany in an amount exceeding one percent of the holding com- 
pany’s capital and surplus. The Board held that under present 
law the total amount that may be invested in a small business 
investment company by a bank holding company and its sub- 
sidiary banks is limited to one percent of the capital and surplus 
of the holding company. 


Regulation T. The Board has amended Regulation T to 
provide that the maximum loan value of a registered security 
(other than an exempted security) in a general account, subject 
to § 220.3, shall be 30 percent of its current market value; 
that the amount to be included in the adjusted debit balance 
of a general account, pursuant to § 220.3(d)(3), as mar- 
gin required for short sales of securities (other than 
exempted securities) shall be 70 percent of the current 
market value of each such security; and in the case of 
a general account which would have an excess of the adjusted 
debit balance of the account over the maximum loan value of 
the securities in the account following a withdrawal of cash or 
securities from the account, the “retention requirement” of a 
registered security (other than an exempted security) pursuant 
to § 220.3(b) (2), shall be 50 percent of its current market value. 


Regulation U. The Board has amended Regulation U to 
provide that for the purpose of § 221.1, the maximum loan value 
of any stock, whether or not registered on a national securities 
exchange, shall be 30 percent of its current market value, as 
determined by any reasonable method; and for the purpose of 
§ 221.1, in the case of a loan which would exceed the 
maximum loan value of the collateral, following a with- 
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drawal of collateral, the “retention requirement” of a stock, 
whether or not registered on a national securities exchange, 
shall be 50 percent of its current market value, as determined by 
any reasonable method. 


Payment of Interest on Deposits. The Board has considered 
the question of whether certain practices involving the absorp- 
tion of exchange charges constitute the payment by a Federal 
Reserve member bank of interest on demand deposits in viola- 
tion of Part 217 and section 19 of the Federal Reserve Act. 
One question was whether such absorption would constitute the 
payment of interest on demand deposits when the amounts ab- 
sorbed by a member bank are claimed to be less than the cost 
of collecting them from depositors. Another question was 
whether a member bank would be paying interest on demand 
deposits if it maintained balances with another bank or banks 
in return for which such other bank or banks directly or in- 
directly would absorb for it exchange charges made by the 
drawee banks. The Board concluded that both practices 
should be deemed to be the payment of interest on demand 
deposits in violation of Part 217 and section 19 of the Federal 
Reserve Act. It stated that the payment of interest includes 
any direct or indirect payment or absorption of exchange charges 
by any devise whatsoever, regardless of whether such payment 
of absorptoin is made directly by a member bank or indirectly 
through any other bank for a member bank or a depositor of 
such member bank. This principle will be applied hereafter by 
examiners for the Federal Reserve Banks in their examinations 
of state member banks and the Comptroller of the Currency 
has advised that it will be applied by national bank examiners 
in their examinations of national banks. The Board also stated 
that this interpretation supersedes all earlier interpretations. 





BANKING BRIEFS 


Digest of current decisions and reports 
in the field of commercial banking 





Statute of Limitations Begins to Run 
From Discovery of Forgery By Depositor 
Miami Beach First National Bank v. Edgerly, Supreme Court of Florida, 120 So. 2d 417 
In action by depositor against bank to recover for money paid by 
bank on depositor’s check on which payee’s endorsement had been 
forged, statute of limitations does not begin to run until depositor 
discovers forgery unless depositor in exercise of ordinary business care 
should have discovered forgery earlier. For similar decisions see 
B.L.J. Digest (Fifth Edition) § 1897. 


Two Name Account in Savings and Loan Asssociation 
Created No Conclusive Presumption of Joint Tenancy 


Chary v. First Savings and Loan Association of Little Falls, 
Supreme Court of New Jersey, 161 A.2d 65 


Where an account was opened in savings and loan association in 
name of “Magdaline Morozan or Edward T. Zeltner” without any ad- 
ditional language stating that upon the death of one it was payable to 
the survivor, there arose no conclusive presumption of intent to vest 
title to money on deposit in survivor against claim of title of administrator 
of decedent. Statutes governing joint accounts in savings and loan 
associations should be read in pari materia with parallel provisions 
governing joint accounts in banking institutions. For similar decisions 
see B.L.J. Digest (Fifth Edition) § 486. 


Accommodation Indorsers Jointly and Severally Liable for 
Full Amount of Note 
Seelig v. Brusso, Court of Appeal of Louisiana, 121 So. 2d 28 

Where three directors, as accommodation to corporation, made prom- 
issory note payable to themselves and indorsed it to order of party 
advancing money to corporation, each was liable jointly and severally 
as indorser even though holder knew him to be accommodation party 
and holder had option to sue all or any of the directors as he saw fit for 
the full amount with the right to be paid the full amount only once. 
For similar decisions see B.L.J. Digest (Fifth Edition) § 761. 
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Bank Held Not to Be Holder in Due Course of 
Note Attached to Conditional Sales Contract 
First National Bank of Millville v. Horwatt, Superior Court of Pennsylvania, 162 A.2d 60 
Where a buyer of an automobile executed an installment sales con- 
tract and an attached promissory note which were assigned to a bank, 
bank was on notice that transaction was subject to Motor Vehicle Sales 
Finance Act of Pennsylvania which provided that no installment sale 
contract shall require execution of any note which when separately 
negotiated will cut off as to third parties any defense which the buyer 
may have against the original seller and buyer would be allowed to 
introduce against bank defenses it had against seller. Legislature of 
Pennsylvania did not intend to repeal Motor Vehicle Sales Finance Act 
by passage of Uniform Commercial Code. For similar decisions see 
B.L.J. Digest (Fifth Edition) § 682. 


Prepayment of Installment Note 
Does Not Entitle Maker to Rebate of Prepaid Interest 


Eliasz v. Broadway Bank and Trust Company, Superior Court of New Jersey, 
Appellate Division, 161 A.2d 737 


Where maker of installment promissory note payable in 60 monthly 
installments paid note in full within four months to bank to which note 
had been assigned and thereafter brought suit against bank to recover 
rebate for unearned interest which had been prepaid, bank was entitled 
to a summary judgment of dismissal since there is nothing inequitable 
or illegal about note which fails to provide for a prepayment rebate and 
bank was not unjustly unriched by accepting payment in advance and 


failing to make such rebate. For similar decisions see B.L.J. Digest 
(Fifth Edition) § 1208. 


Unrecorded Chattel Mortgage Valid Against Bankruptcy 
Trustee Where There Were No Actual Interim Creditors 


Bissell v. Doty Discount Corporation, United States 
District Court, Western District, Michigan, 183 F. Supp. 783 


Where mortgagee under unrecorded chattel mortgage repossessed 
and sold automobile in accordance with Michigan statute and mortgagor 
was thereafter adjudicated a bankrupt, trustee’s action against mortgagee 
to recover value of automobile on the theory that the sale and reposses- 
sion were void as against the trustee because of the failure of the 
mortgagee to file the mortgage was dismissed because there were no 
actual interim creditors. For similar decisions see B.L.J. Digest (Fifth 
Edition) § 865. 
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BANKING LEGISLATIVE 
TRENDS IN THE STATES 





Among new developments affecting small loan and finance companies, 
credit insurance, banking and related fields, as reported from state 
capitals and municipalities throughout the nation, are the following: 


ALABAMA: Governor Patterson said reports from the State Banking 
Department indicate that Alabama’s new small loan regulatory law, 
enacted in 1959, is “doing a good job.” 

“The passage of this law was one of the most outstanding accomplish- 
ments in many years,” the governor asserted. “We have taken long 
strides toward cleaning up the loan shark racket in the state.” 


NORTH DAKOTA: Provisions of a new North Dakota small loan 
regulatory law, enacted by the 1959 state legislature and recently ap- 
proved by the electorate at a statewide referendum, include a section 
on insurance which reads as follows: 


(1) The following types of insurance may be written in connection 
with loans made by licensees under this Act, provided that they are 
properly licensed by the state insurance commissioner to write such 
insurance: 

(a) In the case of motor vehicles, fire, theft, and windstorm; or 
comprehensive, including fire, theft, and windstorm; fifty dollars or 
more deductable collision; and bodily injury liability and property 
damage liability. 

(b) Fire and extended coverage insurance upon tangible personal 
property; and 

(c) Life, health and accident insurance or any of them, may be 
written, upon or in connection with any loan in an amount not exceeding 
the total amount to be repaid under the loan contract, and for a term 
not extending beyond the final maturity date of the loan contract; pro- 
vided, that in the event of a renewal or prepayment of a contract or 
loan, this type of insurance shall be cancelled and a refund of the un- 
earned premium shall be credited or paid the borrower. 

(2) Notwithstanding any other provision of this Act, any gain or 
advantage in the form of commission or otherwise, to the licensee or 
to any employee, affiliate, or associate of the licensee from such insurance 
or its sale shall not be deemed to be an additional or further charge in 
connection with the contract of loan. The insurance premium for such 
insurance may be collected from the borrower or included in the contract 
of loan at the time the loan is made, but no interest or charges shall be 
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made or received upon the insurance premium when included in the 
contract. No licensee shall collect from the borrower at the time the 
loan is made any sum in excess of the premium then due, and no premium 
covering an insurance period of more than one year shall be collected. 

(3) Insurance permitted under the provisions of this section shall be 
obtained through a duly licensed insurance agent, agency, or broker. 
Premiums shall not exceed those fixed by law or current applicable 
manual rates and when written by a licensee, employee, affiliate or 
associate they shall be approved by the state examiner. Insurance 
written, as authorized by this section, may contain a mortgage clause 
or other appropriate provision to protect the insured’s interest of the 
licensee. 

(b) The licensee shall at the time the loan is made, give to the bor- 
rower, or if more than one, to one of them, a statement concerning any 
insurance procured by or through the licensee, which shall include 
the amount of any premium which the borrower has paid or is obligated 
to pay, the amount, the expiration date of the policy, and a concise 
description of the risks insured. If a borrower procures insurance by 
or through a licensee, the licensee shall deliver to the borrower within 
fifteen days after the making of the loan an executed copy of the insurance 
policy or certificate of insurance. 

(c) The licensee shall not require the purchasing of insurance from 
the licensee or an employee, affiliate, associate or specific companies or 
agents as a condition precedent to the making of a loan, and shall not 
decline existing insurance where such existing insurance is provided 
by an insurance company duly licensed by this state. 

Other sections of the new law, regulating loans up to $1,000, include 
provisions limiting charges to 24% per cent per month on the unpaid 
balance up to $250; 2 per cent from $250 to $500; 1% per cent from $500 
to $750; and 1% per cent from there to $1,000. 


SOUTH CAROLINA: A special state legislative committee is being 
organized in South Carolina to investigate the operations of small loan 
firms in the state. 

Named from the South Carolina House of Representatives to serve on 
the committee were W. Brantley Harvey, Jr. of Beaufort, Henderson 
Guerry of Moncks Corner, and B. O. Thompson, Jr. of Greenville. 

Three members also are to be named from the State Senate and 
three will be appointed by Governor Hollings. 


TEXAS: In a development which may be a forerunner of a move 
next year to seek new state legislation on the matter, attention was called 
at a hearing conducted by the Texas State Board of Insurance to what 
was depicted as a major loophole in Texas credit insurance regulation. 

Because the Texas legislature excluded group life insurance from 
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regulation under the state credit insurance law, the board noted, lenders 
with insurance affiliates can charge whatever they wish for group life 
coverage which they can require when making a loan. These policies 
have a limit of $1,000 coverage. 

“Our general information is that a good deal of credit insurance is 
being shifted into group life,” it was declared by Board Chairman Penn 
J. Jackson, who added that the size of the loophole is difficult to estimate 
because the State Insurance Department cannot require reports on 
policies outside its regulation. 

Figures submitted at the hearing by the department staff indicated 
that borrowers otherwise are spending far less for credit insurance in 
Texas than they did before May 1, 1958, when the state board adopted 
new rates. Loss ratios under the new rates indicate that further reduction 
should be made, the staff recommended. 

Augus McDonald, the department's chief actuary, said that the Na- 
tional Association of Insurance Commissioners considers any plan with 
a loss ratio under 50 per cent of the premium income is “excessive”— 
meaning the rates are too high. 

It was reported that the latest Texas rates showed a loss ratio of 34 
per cent for 20 months. Earned premiums on credit life (excluding 
group life), health and accident insurance totaled $1,647,063 for the 
period and losses $561,545. This compared with a loss ratio of only 
14.2 per cent on similar insurance in 1957, under former rates. That 
year, borrowers paid $16,081,084 for credit insurance in Texas—more 
than 10 times the latest sales. 

The present Texas rates were inaugurated to stop lenders from using 
insurance as a device to raise the cost of borrowing money. 

The Texas electorate will vote in November on a proposed state 
constitutional amendment to permit the state legislature to set special 
maximum interest rates on small loans and to license and regulate the 
small loan field. Interest rates are now limited to 10 per cent by the 
Texas constitution. 











TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 





Cash Surrender Value of Insurance Not Included in 
Decedent’s Estate 


Estate of Bracken, Supreme Court of Washington, April 14, 1960 


Decedent, at the time of his death, owned three life insurance policies 
payable to his wife as beneficiary. The cash surrender value of each 
of the policies was in excess of the respective face amounts. It was 
argued that the life insurance exemption was not applicable, since no 
part of the amounts could be considered “insurance receivable” by the 
beneficiary. Held: The exemption was not intended to segregate the 
amount payable at death in accordance with the character of the pro- 
ceeds, and is applicable to the full amounts received. 


Proceeds Assigned to Widow Are Included in 
Gross Estate of Decedent 
Beaver Trust Company et al., Executors v. United States, United States District 
Court, Western District Pennsylvania, June 9, 1960 


Decedent's employer, in order to induce decedent to remain in its 
employ, purchased an annuity on his life. The employer was named 
beneficiary of the proceeds at death. After his death, the employer as- 
signed the proceeds to his estate, of which decedent's widow was sole 
beneficiary. Held: The proceeds were includible in the gross estate of 
decedent, since the annuity was intended to be “additional, though 
deferred, compensation to the decedent.” 





Life Estate in Securities Not Taxable in Estate of 
Non-Resident Alien 


Estate of Hedwig Zietz v. Commissioner of Internal Revenue, United States Tax 
Court, May 31, 1960 

At the time of her death, decedent had securities in her name in a cus- 
tody account with New York banks. Decedent died a citizen of Ger- 
many and resided in Switzerland. Her interest in the securities was as 
“provisional heir” under her husband’s will, and her two sons were 
“final” heirs. Held: The interest of decedent was substantially similar 
to a life estate, and was thus not includible in her gross estate as a 
non-resident alien. 





~ 


Oo oO won 


ts 
S- 


le 
of 


re 


TAX DECISIONS 807 


Lump Sum Distribution Under Retirement Plan 
Subject to Inheritance Tax 
Estate of Clark, Supreme Court of Utah, July 14, 1960 

Decedent was covered by a retirement plan group annuity contract, 
the premiums for which were paid half by him, and half by his employer. 
The death benefit prior to retirement was limited to the return of the 
decedent’s payments plus interest, and the decedent designated his wife 
to receive the death benefit. Held: The interest did not qualify as the 
proceeds of life insurance, and the amount was properly included in 
the decedent's assets subject to Utah Inheritance tax. 


Consent by Charitable Remaindermen Permits Payment of 
Inheritance Tax on Life Estate 

Schmucker Estate, Orphans’ Court of Chester County, Pennsylvania, March 28, 1960 

Decedent's will did not provide for the method of payment of in- 
heritance taxes on a life estate, so that such taxes were payable out of 
the life tenant’s income. The charitable remaindermen all agreed, how- 
ever, that the inheritance taxes be paid from the corpus of the fund. 
Held: The method of payment will not be disadvantageous to the com- 
monwealth, and is directed by virtue of the acquiescence of the re- 
maindermen. 


No Deduction for Attorney’s Fees Where Claim for Refund 
was Known to be Unfounded 
Estate of George B. Graham v. United States, United States District Court, 
Western District Washington, July 21, 1960 

The executrix of decedent's estate prosecuted a claim for refund of 
Federal estate taxes, and included a claim based on reasonable attorney's 
fees in connection with prosecution of the claim. Held: The deduction 
for attorney’s fees cannot be allowed where the executrix and her at- 
torney had at all times “available to them” facts clearly showing that 
the claim for refund was not justified and should be denied. 





Deductions Allowed to Non-Residents Having New Mexico Estates 
Letter, New Mexico Succession Tax Division, June 17, 1960 

Estates of decedents not a resident of New Mexico are entitled to the 
same deductions as resident estates. The deductions are allowable, 
however, only according to the relative size of the New Mexico estate. 
Thus, if ten percent of the “total estate” is taxable in New Mexico, then 
only ten percent of the total New Mexico deductions are allowable in 
computing the tax. 
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Executor’s Claim for Refund Barred 
Estate of Algernon Blair v. United States, United States Court of Claims, July 15, 1960 


The executor of decedent's estate filed a Federal estate tax return 
which inadvertently understated the amount of decedent's obligations 
for state and Federal income taxes. Thereafter, within the period of 
limitations, an estate tax refund claim was made based upon additional 
expenses to be incurred in winding up the decedent's business affairs. 
After the period of limitations had expired, the executor filed a second 
claim for refund based on the insufficient deduction for income tax 
liabilities. Held: The second claim was not an amendment to the first 
timely claim, and only the claim based upon expected further expenses 
is allowable. 


Bequests Pursuant to Settlement Agreement 
Deductible as Estate Debts 
S. D. Beecher, et al., Executors v. United States, United States Court of Appeals, 
Third Circuit, June 24, 1960 

In accordance with the terms of a divorce settlement agreement 
entered into between decedent and his ex-wife, decedent bequeathed 
one-quarter of his net estate to each of his two sons. The District Court 
had held that the sons were merely legatees, but the state court, in con- 
firming the executors’ accounts, had referred to the sons as “creditors”. 
Held: The determination of the state court was conclusive in the Federal 
estate tax proceeding, and the estate was entitled to deduct the amount 
of the “debts” to the sons. 


Compromise Agreement Does not Affect Tax Assessment 


H. L. Emanuelson, Jr., Administrator v. Tax Commissioner, 
Connecticut Supreme Court of Errors, April Term, 1960 

Decedent had executed two wills, and upon admission to probate 
of the second, certain of the beneficiaries of the first will contested the 
probate. Ultimately agreement was reached allowing the second will 
to stand, but making certain changes in the distribution of the residuary 
estate. Held: The succession tax is assessable on the basis of the dis- 
tribution provided in the will admitted to probate. To base the tax on 
the distributions agreed upon would open the door to agreements 
designed to lessen or avoid the succession tax. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 





Surplus Income Not Controlled By Spendthrift Clause 
Estate of Setrakian, California District Court of Appeals, Fourth District, 
178 A.C.A. 847 (1960) 

The income beneficiary of a trust was entitled to fourteen annual 
installments of $8,000 and a final installment of $13,000. The installments 
were not paid over, and interest accumulated thereon. The trust instru- 
ment provided that the beneficiary’s interest should not be subject to 
claims of her creditors. Held: In an action for unpaid wages against 
the beneficiary, the income in the form of accrued interest was not 
necessary for support, and could be subjected to execution on behalf of 
her creditors. 


Attorney Not Entitled to Fee From Estate 

Cooper v. Nashville Trust Company, Tennessee Court of Appeals, April |, 1960 

Decedent died leaving a will and a codicil thereto. The codicil 
effected substantive changes in the disposition of the estate. An attorney 
was retained by heirs of the testatrix to contest the will and codicil. 
The will was admitted to probate, but the codicil was not. The attorney 
claimed that he was entitled to payment from the estate because the 
allegedly fraudulent codicil was defeated, and the real intention of 
the testatrix made to prevail. Held: The benefit to the estate was 
indirect and unintentional, and the attorney was not entitled to be 
compensated by the estate. 


Gift of Income Without Time Limitation Creates Fee Interest 
Moss v. Stiff, Tennessee Court of Appeals, April |, 1960 

Decedent's will created a testamentary trust. The income of the 
trust was payable in part to his wife for life, and in part to other named 
beneficiaries. The term of the trust included the lives of any children 
born to decedent’s daughters, and was to that extent void for remoteness, 
since such grandchildren might be born after decedent's death. Held: 
Since the remainder interests were void for remoteness, the gift of 
income to other than the wife was without limitation in time, and the 
income beneficiaries received a vested interest in fee. 
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Estate Not Liable for Accountant’s Bookkeeping Services 


Estate of Freudmann, New York Surrogate's Court, New York County, 
143 NYLJ 13, June 16, 1960 

The legatees of an estate had consented to the retention of account- 
ants by the executor. Held: The consent extended only to services 
necessarily requiring an accountant. The executor is “required to keep 
adequate books and records”; if the executor retains an accountant to 
perform “such routine services”, the compensation of the accountant 
for such services must be borne by the executor personally. 





Investment Company Capital Gains Distribution Allocated to Income 
Rosenburg v. Lombardi, Maryland Court of Appeals, May 12, 1960 


One of the assets of decedent’s testamentary trust was stock in an 
investment company. The principal business of the company was the 
purchase and sale of stocks in addition to the collection of interest and 
dividends, and it was the company’s policy to distribute all its capital 
gains. Held: The sale of an asset by the company was a normal incident 
of its business, so that the capital gains distributions were distributable 
to the income beneficiaries of the trust. 


Natural Child of Adopted Daughter Had an Interest in Estate 
Estate of Miner, Michigan Supreme Court, June 6, 1960 


The objection to the will by the natural son of decedent’s adopted 
daughter was opposed by the executor. The adoption statute provided 
that there should be no distinction between the rights of natural and 
adopted children. Held: Since the adopted daughter could inherit 
under the statute of descent and distribution, her lineal descendant was 
an “interested person” for purposes of bringing a will contest. 


Bequest of Stock or Cash is Specified Legacy 
In re Griffing, New York Surrogate's Court, Suffolk County, 143 NYLJ 13, June 14, 1960 


Decedent bequeathed two hundred shares of stock to his stepson, 
and provided that “in the event there does not remain in my estate two 
hundred shares of said stock I direct that any deficiency be made up 
at the rate of Thirty-five Dollars per share.” Held: The legatee is entitled 
to the original two hundred shares, plus the additional four hundred 
shares received as a result of a stock split prior to decedent’s death. 
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Failure of Trustees to Consent Bars Revocation of Trust 


Matter of Mordecai, Supreme Court of New York County, N. Y. L. J. 
April 13, 1960, page 7 

The settlor created a trust with income payable to her for life, and 
the remainder payable to her next of kin on her father’s side. The trust 
instrument provided that the settlor could revoke the trust with the 
consent of the trustees. The pertinent statute provided that a settlor 
could revoke a trust upon the written consent of all those “beneficially 
interested”, and that for this purpose, a limitation to a class described 
only as “next of kin” does not create a “beneficial interest” in such class. 
Held: The statute does not control when the method of revocation is 
clearly set forth in the trust instrument. The trustees were acting 
prudently, and their failure to consent barred revocation of the trust. 


Sale Not Voidable Where Administrator Had 
Given Notice to All Heirs Known to Him 


Pease v. Stamps, Oklahoma Supreme Court, March 22, 1960 


Under the applicable statute, an administrator gave notice of a 
proposed sale of estate real property to all heirs of the decedent known 
to him. A brother and sister of the decedent, of whom the other heirs 
had knowledge, were unknown to the administrator, and therefore re- 
ceived no notice. Held: The fraud alleged against the other heirs of 
the decedent was not sufficient to void the administrator’s sale, and 
the brother and sister were not entitled to the real property which 
had been sold. 





Income From Natural Resources Apportioned 
In re Atwater, New York Surrogate's Court, Suffolk County, 143 NYLJ 17, June 2, 1960 


Decedent’s testamentary trust received certain coal lands subject to 
a lease providing for removal of coal and royalty payments. The executor, 
and then the trustee, had followed the practice of crediting to income 
out of royalties each year an amount equal to five per cent thereof, less 
any amount earned on amounts previously credited to principal. Held: 
The trustee should continue to follow the same method, although the 
aggregate credited to principal was now equal to the appraised value 
of the asset at the time of death. Further credits to principal would 
be made only if the income on such principal was, in any year, less 
than five per cent. 











INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Bank Mergers 


In the ten-year span, 1950-1959, 
1503 banks, with $30 billion of 
resources, discontinued operations. 
This was more than 10 per cent 
of the number of banks operating 
as independent institutions in 1950. 
Most of the banks which disap- 
peared were small in size and 
vanished through merger. 

Motivations and reasons for these 
mergers are reviewed in “The 
Changing Structure of Commercial 
Banking,” a pamphlet study by 
Professor George E. Lent of the 
Amos Tuck School of Business 
Administration of Dartmouth Col- 
lege. 

Professor Lent points out that 
the larger banks were attracted 
to the acquisition of smaller units 
by 

a) postwar _ suburbanization, 
which enlarged the scope of city- 
bank operations; 

b) cost advantages of increased 
volume; 

c) desire on the part of the 
larger city “wholesale” banks to 
provide “retail” banking services; 

d) the higher lending limits re- 
quired of individual banks by the 
growth of industry; 

e) keen interbank rivalry for 
expanding markets; 

f) the prestige that is always 
associated with size. 

On the other hand, many small 
banks have followed the merger 
route because 

a) of the loss of business re- 
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sulting from mergers of local client 
companies into larger business 
organizations; 

b) it became desirable or neces- 
sary to combine against the com- 
petition of larger and more profit- 
able credit institutions—including 
those outside the commercial bank- 
ing community; 

c) this provided a solution to 
management-succession problems; 

d) it was not feasible to reject 
offers for the banks’ shares at prices 
considerably above the market 
level; 

e) it was difficult to raise needed 
additional capital; 

f) it was the only way to avoid 
failure. 

Despite all of these mergers, the 
number of banking offices has not 
been reduced. This is because 
practically all of the banks which 
have lost their identities in this 
process have wound up as branch- 
es. As to the fears expressed that 
the elimination of banks might 
adversely affect the market struc- 
ture, Professor Lent offers the fol- 
lowing findings—the results of 
other studies of postwar mergers: 

1— Competition is not assured 
merely because of the existence 
of many banks. 

2— Intensified competition has 
usually resulted from the merger 
of weak or failing country banks 
with larger and stronger city in- 
stitutions. — 

3—In some areas, the limits of 
effective competition may have 
already been reached via intra- 
community mergers. Accordingly, 
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where a further reduction in the 
number of competing units would 
seriously lessen competition with- 
out adding to efficiency, further 
mergers should be discouraged. - 

4— Usually, a merger does not 
seriously affect other banks in the 
area of operations; as a matter of 
fact, the other banks “sharpen up” 
their practices to meet the new 
challenge. 

5— Regardless of mergers, in- 
terest rates on loans preserve their 
traditional rigidity. After a merger, 
competition has a tendency to 
express itself in improved services 
such as new types of credit (con- 
sumer loans, for example) and more 
attractive and convenient facilities. 
However, interest rates on savings 
deposits tend to rise and there is 
more intensive use of time and 
demand deposits than ever before. 

6— Banking costs are not cut 
appreciably by mergers. Probably, 
this is chiefly due to the fact that 
mergers generally result in im- 
proved services. In addition, sal- 
aries, pension and fringe benefits 
of the absorbed employees are 
generally raised to the level of the 
acquiring bank; this also happens 
with respect to the smaller bank's 
service charges. 

7 — The acquired bank's lending 
activity tends to increase substan- 
tially, and the ratio of loans to 
deposits also improves. However, 
this may be partly attributable to 
the fact that merger activity is 
usually most pronounced in ex- 
panding communities. 

8 — Mergers, it is true, sometimes 
adversely affect one class of bor- 
rower. This applies to the medium- 
size borrower who is big enough to 
cross community lines for his loans 
but who is, nevertheless, too small 


to cross state or regional lines. The 
small firm, which must borrow 
locally, is generally unaffected. 
Similarly, there is no change in 
the position of the firm big enough 
to borrow in a multistate area. 


Prior to 1950, the Comptroller 
of the Currency and the various 
state banking authorities shared 
the responsibility for approving 
bank mergers. In that year, how- 
ever, Congress passed the “two-way 
street” law which specifically des- 
ignated the responsibility; the 
Comptroller of the Currency was 
vested with the authority where 
a bank is merged into a national 
bank and the state agency retained 
it where the state bank was the 
surviving entity. There were, how- 
ever, gaps in authority where the 
acquiring banks simply purchased 
the assets and assumed the liabili- 
ties of the acquired banks. 


As distinguished from stock ac- 
quisitions, Professor Lent observes, 
banks’ asset acquisitions have not 
been subject to Justice Department 
review under the Federal antitrust 
Jaws. However, he also calls at- 
tention to the final agreement 
which was reached this year on an 
amendment to the Federal Deposit 
Insurance Act. This amendment 
would prohibit Federally insured 
banks from merging without spe- 
cific approval of the appropriate 
supervisory agency. The Comp- 
troller of the Currency would have 
jurisdiction if the merged bank is 
to have a national charter; the 
Federal Reserve Board would 
prevail in the case of a state 
member bank; the FDIC would 
exercise authority in a case of an 
insured non-member. But—before 
approval—the agency concerned 
would be required to ask the 
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Attorney General's opinion as to 
how the combination would affect 
competition, and whether it would 
represent a tendency toward 
monopoly. 

In this connection, the tests to 
be imposed by the relevant agency 
would require a review of the 
financial history and condition of 
each bank involved; the adequacy 
of each bank’s capital structure; the 
merged bank’s financial prospects; 
the general character of the 
management; the convenience and 
needs of the community served; 
a determination as to whether its 
corporate powers are consistent 
with the purposes of the FDIC 
Act; the effect of the merger on 
competition. 

Copies of this study, Tuck 
Bulletin 24, may be obtained by 
addressing requests to Professor 
George E. Lent at Dartmouth 
College, Hanover, N.H. 


Personal Trust Accounts 


More than $5 billion of assets 
were held in personal trust accounts 
in banks and trust companies of 
the United States in 1959. As 
disclosed in a survey by the Trust 
Division of the American Bankers 
Association, this represented a 
$7.5 billion increase over the $49.7 
billion 1958 total. Until the 1958 
survey, no figures on bank-admin- 
istered personal trust holdings on 
a national scale had ever been 
reported. 

According to Robert G. Howard, 
deputy manager and secretary of 
the Trust Division, the reason for 
the increase in holdings was not 
precisely determinable. However, 
he credited a combination of two 
factors as the likely cause: the 
increased value in existing accounts 
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and the added volume of new 
business “reflecting public satis- 
faction in the services provided by 
trust institutions.” 


It is noteworthy that both values 
and percentages of common stocks, 
and participations in common trust 
funds increased over 1958. On the 
other hand, the percentages of all 
other categories of investments 
decreased or remained relatively 
the same. Of the $57.2 billion 
total of personal trust holdings, 
$37.2 billion, or 65.1 per cent, was 
invested in common stocks. Next 
largest was a total of $7.8 billion, 
or 13.6 per cent, invested in state 
and municipal securities. U.S. 
Government securities, and the 
corporate bond and debenture 
classification, each reflected hold- 
ings approximating $2.6 billion, or 
4.5 per cent. Participations in 
common trust funds, preferred 
stock, mortgages, and other assets 
were responsible for the residual 
balance of $7 billion, or 12.3 per 
cent. 

Assets for which the trust in- 
stitutions had sole investment re- 
sponsibility aggregated $24.6 bil- 
lion; assets for which responsibility 
was shared or for which they 
had no investment responsibility 
amounted to $32.6 billion. Where 
investment responsibility was ex- 
clusive, common stock investments 
represented 59.8 per cent of the 
total; where it was not, common 
stocks accounted for 69 per cent 
of all investments. 

The trust institutions which 
participated in this survey num- 
bered 116 and involved 4,568 per- 
sonal trust accounts. These were 
processed according to scientific 
sampling procedures by Alfred 
Politz Research Inc. of New York. 
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Tight Money and Savings & Loan 
Associations 


Savings and loan operations were 
not immune from the effect of tight 
money during 1959 and 1960. 
According to a recent Quarterly 
Letter of the United States Savings 
and Loan League, this was man- 
ifested in a number of ways. 

The rate on advances from the 
Federal Home Loan Bank System 
to its members rose sharply from 
1959 to April, 1960, as the System 
paid a higher price for its funds in 
the capital markets. Some asso- 
ciations, with sizable portfolios of 
long-term mortgage contracts which 
were written at lower rates, found 
their earning power squeezed by 
rising money costs. Also, the 
competition for savings increased, 
narticularly from commercial 
banks, and the rates of return offer- 
ed to investors and savers rose. 

Other developments included the 
tendency of loan repayments—es- 
pecially of advance repayments of 
mortgages—to slow down. Liquid- 
ity of associations was also reduced, 
and this intensified pressure on 
new lending and terms of lending. 

As the Quarterly Letter remarks, 
“An effective tight money policy 
will tend to curtail lending activity 
at associations just as it does at 
banks. The precise timing, how- 
ever, may vary.” 


Management Stock Options 


When “restricted stock options” 
are given to employees, the share- 
holder wonders as to the effect of 
these option plans on earnings per 
share. After all, the stockholder 
could be paying an excessive price 
for those business benefits accruing 
from the option plan—that is, if 


the granting of the options to 
executives reduced per share earn- 
ings significantly. On the other 
hand, if the loss in earnings per 
share is small, then the benefits 
of the stock option plan to the 
shareholder and to the company 
are achieved at a rather minimum 
cost. 

This question is one of the many 
raised and answered in a research 
study of “Restricted Stock Options 
for Management,” by University of 
Akron Professor Charles F. Poston, 
published by the School of Business 
Administration of the University 
of North Carolina at Chapel Hill, 
N.C. 

When an executive exercises a 
restricted stock option, declares 
Professor Poston, the only difference 
between his purchase and that of 
other shareholders is the spread be- 
tween the option and the market 
price. This spread, he continues, 
permits the executive to purchase 
more shares of stock than other 
investors could at the then current 
market price and with the same 
dollar investment. If the discount 
is substantial enough, the execu- 
tive will receive many more shares 
than he could purchase at the 
current market price. “The more 
shares the executive gets at a dis- 
count, the greater the dilution of 
earnings per share.” 


However, fears of a material 
dilution of earnings per share ap- 
pear ill-founded. Examination, 
states Professor Poston, shows that 
stockholders are not so affected 
because of restricted stock options. 
In most cases the reductions 
amounted to only a few cents per 
share or had no impact at all. 
“This,” he points out, “is clearly 
not enough to excite even the most 
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avid shareholder. When this is 
set against the incentive compensa- 
tion which the executive receives, 
the advantages are so overwhelm- 
ing that the stockholder can 
scarcely object to the option plans 
on this basis.” 


Odds and Ends 


The 1960 edition of the Life In- 
surance Fact Book may be obtained 
from the Institute of Life Insur- 
ance, 488 Madison Avenue, N.Y. 
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22, N.Y. This convenient reference 
book of 128 pages is the source of 
basic information about the in- 
dustry. 

Salomon Bros. & Hutzler, Gov- 
ernment bond dealers, are making 
available a tabular record of “Short 
Term Money Rates.” This tabula- 
tion gives a chronology of changes 
in the discount rate, the prime bank 
rate, and finance paper rate for the 
period 1945-1960. It may be ob- 
tained by addressing the firm at 
60 Wall Street, New York 5, N.Y. 


BOOKS FOR BANKERS 


INVESTMENT FUNDAMENT- 
ALS. By W. C. Freund and M. 
G. Lee. American Bankers Asso- 
ciation. New York City. 1960. 
Pp. 150. Available to A.B.A. 
member banks at $2.00 per copy. 
Information which every banker 
should know about bonds and 
stocks, the markets in which they 
are traded, as well as factors 
affecting security prices and 
yields, are included in this text 
issued under the auspices of the 
Council on Banking Education 
of the A.B.A. 

Designed for use by bankers 
and in banking schools, this book 
omits cumbersome detail while, 
at the same time, it avoids too 
sketchy treatment. It provides 
the informational background 
xnowledge required for more 
advanced courses dealing with 
bank investment policy and se- 
curity analysis. This makes it 
most appropriate as a tool for 
adult education. 


FINANCIAL INSTITUTIONS. 
Edited by R. I. Robinson. Rich- 
ard D. Irwin, Inc. Homewood, 
Ill. Third Edition. 1960. Pp. 729. 
$9.00. The latest revision of this 
impressive reference work takes 
cognizance of the wealth of ma- 
terial developed in financial eco- 
nomics during recent years. Ac- 
cordingly, there has been a 
sweeping revision of subject- 
matter, with almost half of the 
content reflecting new drafts- 
manship. 

Treatment of banking and 
monetary institutions is both 
comprehensive and up-to-date. 
The sections on Business Finance 
and Financial Intermediaries are 
concise and informative. Major 
attention is also devoted to dis- 
cussions of Public Finance and 
Monetary Policy, and Savings 
and Consumer Finance. Appro- 
priate charts and tables facilitate 
absorption of important financial 
information. 





